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IN THE SUPREME COURT OF THE STATE OF IDAHO

DAVE'S INC., an Idaho corporation doing business
as DAVE'S CONSTRUCTION,

Supreme Court Case No. 39059

Plaintiff-Counterdefendant,

vs.
D. RICHARD LINFORD, LINDSEY LINFORD,
husband and wife,
Defendants-Counterclaimants-Third Party
Plaintiffs-Appellants,
and
STATE FARM FIRE AND CASUALTY
COMPANY, an Illinois corporation,
Third Party Defendant-Respondent.

CLERK'S RECORD ON APPEAL

Appeal from the District Court of the Fourth Judicial District, in and for the County of Ada.

HONORABLE DEBORAH A. BAIL

COREY J. RIPPEE

JAMES D. LARUE

ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT

BOISE, IDAHO

BOISE, IDAHO

000001
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User: TCORTEJN

Case: CV-OC-2009-15542 Current Judge: Deborah Bail
Daves Inc vs. D Richard Linford, etal.
eta!.

Daves Inc vs. D Richard Linford, Lindsey Linford, State Farm Fire And Casualty Company
Judge

Date

Code

User

8/13/2009

NCOC

CCHOLMEE

New Case Filed - Other Claims

Deborah Bail

COMP

CCHOLMEE

Complaint Filed

Deborah Bail

SMFI

CCHOLMEE

Summons Filed

Deborah Bail

8/18/2009

AFOS

CCSIMMSM

Affidavit Of Service (08-14-09)

Deborah Bail

8/28/2009

NOAP

CCGARDAL

Notice Of Appearance (Rippee for Richard &
Lindsey Linford)

Deborah Bail

9/29/2009

NOID

CCSIMMSM

Notice Of Intent To Take Default

Deborah Bail

9/30/2009

HRSC

DCTHERTL

Hearing Scheduled (Scheduling Conference
12/09/2009 03:30 PM)

Deborah Bail

NOTC

DCTHERTL

Notice of Status Conference (12/9/09 @ 3:30)

Deborah Bail

10/26/2009

ANSW

CCRANDJD

Answer (Rippee for Richard and Lindsey Linford) Deborah Bail

10/28/2009

NOTS

CCDELAAA

Notice Of Service

Deborah Bail

10/29/2009

MISC

CCPRICDL

Demand for Jury Trial

Deborah Bail

12/9/2009

HRHD

CCCHILER

Hearing result for Scheduling Conference held on Deborah Bail
12/09/200903:30 PM: Hearing Held

12/10/2009

NOSV

CCBOYIDR

Notice Of Service

Deborah Bail

12/14/2009

HRSC

DCTHERTL

Hearing Scheduled (Status 02/10/2010 03:30
PM)

Deborah Bail

NOTC

DCTHERTL

Amended Notice of Status Conference (2/10/10
@ 3:30)

Deborah Bail

MOTN

MCBIEHKJ

Motion for Leave to File Third Party Complaint

Deborah Bail

STIP

MCBIEHKJ

Stipulation to File Third Party Complaint

Deborah Bail

CONH

CCLUEDTC

Hearing result for Status held on 02/10/2010
03:30 PM: Conference Held

Deborah Bail

ORDR

DCTHERTL

Order to File Third-Party Complaint

Deborah Bail

COMP

CCGARDAL

Third Party Complaint Filed

Deborah Bail

SMFI

CCGARDAL

Summons Filed

Deborah Bail

HRSC

DCTHERTL

Hearing Scheduled (Jury Trial 02/15/2011 09:30 Deborah Bail
AM) 2-4 days

NOTC

DCTHERTL

Notice of Trial Setting and Order Governing
Further Proceedings (2/15/11 @ 9:30)

Deborah Bail

NOTS

CCMCLILI

Notice Of Service

Deborah Bail

2/23/2010

AFOS

CCKELLMA

Affidavit Of Service (02/16/2010)

Deborah Bail

3/12/2010

NOTS

CCSULLJA

Notice Of Service

Deborah Bail

4/13/2010

ANSW

CCHOLMEE

Answer to Third Party Complaint (LaRue for State Deborah Bail
Farm Fire & Casualty Company)

5/18/2010

NOTS

CCTOWNRD

Notice Of Service

Deborah Bail

6/7/2010

MOTN

CCCHILER

Motion for Leave to Amend Answer to Include
Counterclaim

Deborah Bail

MEMO

CCCHILER

Memorandum in Support of Motion for Leave to
Amend Answer to Include Counterclaim

Deborah Bail

2/10/2010

2/11/2010

2/12/2010
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6/17/2010

NOHG

CCCHILER

Notice Of Hearing (7/21/10 @ 2pm)

Deborah Bail

HRSC

CCCHILER

Hearing Scheduled (Motion 07/21/201002:00
PM)

Deborah Bail

AFFD

MCBIEHKJ

Affidavit of Corey Rippee

Deborah Bail

AFFD

MCBIEHKJ

Affidavit of D Richard Linford

Deborah Bail

MOTN

CCCHILER

Plaintiff's Motion for Leave to File Amended
Verified Complaint

Deborah Bail

MEMO

CCCHILER

Memorandum in Support of Plaintiff's Motion for
Leave to File Amended Verified Complaint

Deborah Bail

NOTC

CCCHILER

Notice of Non-Opposition Re: Defendant's Motion Deborah Bail
for Leave to Amend Answer to Include
Counterclaim

NOHG

CCCHILER

Notice Of Hearing (7/21/10 @ 2 pm)

Deborah Bail

711212010

NOTS

CCCHILER

Notice Of Service

Deborah Bail

7/19/2010

STIP

CCMASTLW

Stipulation re Filing of Amended Complaint and
Amended Answer to Include Counterclaim

Deborah Bail

7/20/2010

HRVC

CCLUEDTC

Hearing result for Motion held on 07/21/2010
02:00 PM: Hearing Vacated

Deborah Bail

7/3012010

ORDR

DCTHERTL

Order Granting Leave for Filing of Amended
Verified Complaint and Amended Answer to
Include Counterclaim

Deborah Bail

8/4/2010

AMCO

CCRANDJD

Amended Complaint Filed

Deborah Bail

8/5/2010

AMEN

CCAMESLC

Amended Answer Counterclaim and THird Party
Complaint

Deborah Bail

8/6/2010

RPLY

CCWRIGRM

Plaintiffs Reply to Counterclaim

Deborah Bail

8/16/2010

PLWI

CCSULLJA

Plaintiff's Expert Witness Disclo~ure
Disclo~ure

Deborah Bail

10/15/2010

MISC

CCLATICJ

Defendants/CounterclaimantslThird-Party
Plaintiffs' Expert Witness Disclosure

Deborah Bail

10/29/2010

STIP

CCRANDJD

Stipulation to Vacate Trial Setting and Request for Deborah Bail
Status Conference

11/2/2010

MOTN

CCRANDJD

Motion to Vacate Trial Setting Request for Status Deborah Bail
Conference and Motion to Shorten Time

MEMO

CCRANDJD

Memorandum in Support of Motion to Vacate Trial Deborah Bail
Setting Request for Status Conference and
Motion to Shorten Time

MOSJ

CCSIMMSM

State Farm Fire and Casualty Company's Motion
For Partial Summary Judgment

AFFD

CCSIMMSM

Affidavit of Stephen T. Yoest in Support of Motion Deborah Bail

MEMO

CCSIMMSM

Memorandum in Support of Motion

Deborah Bail

NOHG

CCSULLJA

Notice Of Hearing (12/01/10 @ 3:00 PM)

Deborah Bail

HRSC

CCSULLJA

Hearing Scheduled (Motion 12/01/201003:00
PM) Motion to Vacate Trial Setting, Request for
Status Conference and Motion to Shorten Time

Deborah Bail

NOTS

CCMAXWSL

Notice Of Service

Deborah Bail

6/2312010
7/6/2010

11/3/2010

11/8/2010

11/23/2010

Judge

Deborah Bail
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12/1/2010

DCHH

CCLUEDTC

Hearing result for Motion held on 12/01/2010
03:00 PM: District Court Hearing Held
Court Reporter: Susan Gambee
Number of Transcript Pages for this hearing
estimated: Motion to Vacate Trial Setting,
Request for Status Conference and Motion to
Shorten Time 50

Deborah Bail

12/6/2010

ORDR

DCTHERTL

Order Granting Motion to Vacate Trial Setting

Deborah Bail

HRVC

DCTHERTL

Hearing result for Jury Trial held on 02/15/2011
09:30 AM: Hearing Vacated 2-4 days

Deborah Bail

NOTH

DCTHERTL

Notice Of Hearing (3/2/11 @ 2:30 pm)

Deborah Bail

HRSC

DCTHERTL

Hearing Scheduled (Motion for Partial Summary
Judgment 03/02/2011 02:30 PM)

Deborah Bail

12/23/2010

NOTS

CCAMESLC

Notice Of Service

Deborah Bail

12/30/2010

NOSV

CCBOYIDR

Notice Of Service

Deborah Bail

1/13/2011

STIP

CCMASTLW

Stipulation re Amended Notice of Trial Setting

Deborah Bail

1/27/2011

AFFD

CCSULLJA

Affidavit of Corey J. Rippee in Support of Motion
for Leave to Amend Answer to Include
Counterclaim

Deborah Bail

MOTN

CCSULLJA

Defendants/CounterClaimantslThird-Party
Plaintiffs' Motion for Partial Summary Judgment

Deborah Bail

MEMO

CCSULLJA

Defendants/CounterclaimantslThird-Party
Plaintiffs' Memorandum in Support of Their
Motion for Partial Summary Judgment

Deborah Bail

MOTN

CCMASTLW

Motion for Partial Summary Judgment re
1
st-Party Claims
1st-Party

Deborah Bail

AFFD

CCMASTLW

Affidavit of Counsel

Deborah Bail

MEMO

CCMASTLW

Memorandum in Support

Deborah Bail

NOHG

CCMASTLW

Amended Notice Of Hearing (03/02/11 @
2:30PM)

Deborah Bail

NOTH

DCTHERTL

Notice Of Hearing Re:
Defendants/Counter-ClaimantslThird-Party
Plaintiff's Motion for Partial Summary Judgment
(03/02/11 @ 2:30 pm)

Deborah Bail

NOTS

CCNELSRF

Notice Of Service

Deborah Bail

AFFD

CCBOYIDR

Affidavit in Opposition to Motion for Partial
Summary Judgment

Deborah Bail

MEMO

CCBOYIDR

Memorandum in Opposition to Motion for Partial
Summary Judgment

Deborah Bail

STMT

CCWRIGRM

Deborah Bail
Statement of Undisputed Facts in Support of
Defendants/CounterclaimantslThird Party
Plaintiffs Response to Third Party Defendant
State Farm Fire and Casualty Companys Motions
for Partial Summary Judgment and Linfords
CrossMotion for Partial Summary Judgment
Against State Farm

12/20/2010

1/31/2011

2/11/2011

2/16/2011
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2/16/2011

AFFD

CCWRIGRM

Affidavit of D Richard Linford

Deborah Bail

AFFD

CCWRIGRM

Affidavit of Corey J Rippee

Deborah Bail

2/23/2011

REPL

CCMASTLW

Reply Brief in Support of Motions for Summary
Judgment on the 3rd Party and 1
st Party Claims
1st

Deborah Bail

3/2/2011

DCHH

CCLUEDTC

Hearing result for Motion for Partial Summary
Deborah Bail
Judgment held on 03/02/2011 02:30 PM: District
Court Hearing Held
Court Reporter: Sue Wolf
Number of Transcript Pages for this hearing
estimated: 50

3/22/2011

ORDR

CCLUEDTC

Order Denying
Defendants/CounterclaimantslThird-Party
Plaintiffs Motion for Partial Summary Judgment

Deborah Bail

4/12/2011

DEOP

DCTHERTL

Decision and Order Re: Motion for Partial
Summary Judgment
JUdgment

Deborah Bail

4/14/2011

JDMT

DCTHERTL

Judgment

Deborah Bail

CDIS

DCTHERTL

Civil Disposition entered for: Linford, D Richard,
Defendant; Linford, Lindsey, Defendant; State
Farm Fire And Casualty Company, Defendant.
Filing date: 4/14/2011

Deborah Bail

MOTN

CCSWEECE

Defendants/Counter-ClaimantslThird-Party
Deborah Bail
Plaintiffs Motion For Permissive Appeal Pursuant
To Idaho Appellate Rule 12

MEMO

CCSWEECE

Defendants/CounterdefendantslThird-Party
Plaintiffs Memorandum In Support Of Their
Motion For Persmissive Appeal Pursuant To
Idaho Appellate Rule 12

Deborah Bail

NOHG

CCHOLMEE

Notice Of Hearing Re Motion for Permissive
Appeal 6.8.11@2:00PM

Deborah Bail

HRSC

CCHOLMEE

Hearing Scheduled (Motion 06/08/2011 02:00
PM) Motion for Permissive Appeal

Deborah Bail

5/13/2011

MEMO

CCMASTLW

Memorandum in OpPosition
Opposition to Motion for
Permissive Appeal

Deborah Bail

5/20/2011

OPPO

MCBIEHKJ

Opposition to the Linfords Motion for Permissive
Appeal to Idaho Appellate Rule 12

Deborah Bail

6/3/2011

REPL

CCMASTLW

Reply Brief in Support of Motion for Permissive
Appeal

Deborah Bail

6/8/2011

DCHH

CCTHERTL

Hearing result for Motion held on 06/08/2011
02:00 PM: District Court Hearing Held
Court Reporter: Susan Gambee
Number of Transcript Pages for this hearing
estimated: 50
Motion for Permissive Appeal

Deborah Bail

7/5/2011

STIP

CCCHILER

Stipulation for Trial Setting Re: First Party Claims Deborah Bail
and Counterclaims

7/14/2011

JDMT

CCTHERTL

Judgment Re: Rule 54 (b) Certification

Deborah Bail

7/21/2011

HRSC

CCTHERTL

Hearing Scheduled (Court Trial 05/01/2012
09:30 AM) 5 days

Deborah Bail

4/28/2011

5/3/2011

Judge
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CCTHERTL

Notice of Trial Setting and Order Governing
Further Proceedings

Deborah Bail

NOTC

CCKHAMSA

Notice Of Deposition, Duces Tecum, Of Lindsey
Linford

Deborah Bail

NOTC

CCKHAMSA

Notice Of Deposition, Duces tecum, Of D.
Richard Linford

Deborah Bail

8/5/2011

APSC

CCTHIEBJ

Appealed To The Supreme Court

Deborah Bail

8/15/2011

NOTC

CCMASTLW

Notice Vacating Deposition

Deborah Bail

8/16/2011

REQU

CCHOLMEE

Request for Additional Clerks Record

Deborah Bail

7/21/2011
8/3/2011

000006

~U(.4..'.&-/2.&.-/2w-/:~~ .""U,,"'
._-----:~M

NAO ·
M

DAVID P. CLAIBORNE

•.

..·_1-

AUG 13 2009

[Idaho State Bar No. 6579]

RINGERT LAW CHARTERED
455 South Third Street
P. O. Box 2773
Boise, Idaho 83701-2773
Telephone: (208) 342-4591
Facsimile: (208) 342-4657
E-mail: dpc@ringertlaw.com

J DAVID NAVARRO, Clerk
.

By E. HOLMES
DEPUTY

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
DAVE'S, INC., an Idaho Corporation doing
business as Dave's Construction;

Case No.

CV
tv 0 C 0 91 55 42
U

VERIFIED COMPLAINT
Plaintiff,
vs.
D. RICHARD LINFORD and LINDSEY
LINFORD, husband and wife;
Defendants.

COMES NOW the Plaintiff, Dave's, Inc., by and through its attorneys of record, Ringert

Law Chartered, and complains and alleges as follows:
PARTIES

1

Dave's Inc. (hereinafter "Plaintiff') is, and was at all times material herein, an Idaho
corporation doing business as Dave's Construction, with its principal place of business in Ada

VERIFIED COMPLAINT - 1

OR\GINAL
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County, Idaho.
2
D. Richard Linford and Lindsey Linford(hereinafter "Defendant") are, and were at all times
material herein, individuals and residents of the State ofIdaho, lawfully married to one another as
husband and wife, and residing in Ada County, Idaho.
JURISDICTION AND VENUE

3
This Court has general personal jurisdiction over Defendant by reason oftheir domicile and
physical presence in the State of Idaho.
4
The amount in controversy in this action exceeds $10,000 and therefore assignment of this
action to the Magistrate Division of this Court is not appropriate.

5
Venue for this action is appropriate with this Court pursuant to IDAHO CODE § 5-404 because
Defendant resides in Ada County, Idaho.
GENERAL ALLEGATIONS

6
ofwhich
On or about January 19, 2007, Defendant's residence suffered from a fire, by reason ofwhich
Defendant needed home repairs, renovation and remodeling to be conducted. Additionally, at that
time Defendant decided to make additional upgrade's to its residence, which also necessitated certain
home renovation and remodeling.

VERIFIED COMPLAINT - 2
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7
Plaintiffis
Plaintiff is the business ofproviding
of providing services as a general contractor, and is licensed as such
in the State ofIdaho.
ofldaho. Plaintiffs services include, but are not limited to, providing home repairs,
renovation and remodeling.

8
On or about March 20, 2007, Plaintiff and Defendant entered in to an written agreement
whereunder Plaintiff would provide such services and materials needed to repair, renovate and
remodel Defendant's residence as it related to the fire damage the home suffered. A true and correct
copy ofsaid
of said written agreement is attached hereto as Exhibit A and incorporated herein as if set forth
in full hereat.

9
On or about May 9, 2007, Plaintiff and Defendant entered in to an written agreement
whereunder Plaintiff would provide such services and materials needed to renovate and remodel
of Defendant' s home that did not suffer fire damage.
Defendant's residence as it related to other parts ofDefendant'
A true and correct copy of said written agreement is attached hereto as Exhibit B and incorporated
herein as if set forth in full hereat.
10

Plaintiff substantially performed all of its obligations owed under the above-referenced
agreements. Substantial completion of performance was effected on or about April 25, 2008.
Certain minor and additional materials and services, known as "punch list items," were performed
thereafter by Plaintiff.

VERIFIED COMPLAINT - 3
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11

Despite the foregoing, Defendant has failed and refused to fully compensate Plaintiff in
accordance with their above-referenced written agreements. The amount due and owing to Plaintiff
by Defendant, together with accrued interest as set forth in the agreements, as of June 4, 2009 is
$91,357.82.
FIRST CLAIM FOR RELIEF - BREACH OF CONTRACT

12
A valid and binding contract existed between Plaintiff, as the party of the first part, and
Defendant, as the party ofthe second part, as represented by the written agreements attached hereto
and incorporated herein.

13
\Defendant is in breach of said contracts.

14
Plaintiffhas
As a result of Defendant's breach of its contractual relationship with Plaintiff, P1aintiffhas
been damaged in an amount to be proven at trial, but alleged to be in excess of$25,000.00.
SECOND CLAIM FOR RELIEF - BREACH OF COVENANT OF GOOD FAITH AND FAIR DEALING

15
The contract between Plaintiff, as the party of the first part, and Defendant, as the party of
the second part, as alleged herein, included a covenant, implied by law, of good faith and fair
dealing.

VERIFIED COMPLAINT - 4
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16
Defendants is in breach of said covenant of good faith and fair dealing.

17
of Defendant' s breach ofthe
of the covenant of good faith and fair dealing, Plaintiffhas
As a result ofDefendant's
been damaged in an amount to be proven at trial, but alleged to be in excess of $25,000.00.

ATTORNEY FEES AND COURT COSTS

18
Plaintiff has been required to retain the attorney services ofRingert Law Chartered in order
to prosecute and maintain this action.

19
Plaintiff is entitled to an award of court costs incurred herein, pursuant to the agreement of
the parties, IDAHO CODE § 12-101 and/or Rule 54(d) of the IDAHO RULES OF CIVIL PROCEDURE.

20
Plaintiff is entitled to an award of reasonable litigation expenses and attorney fees incurred
herein, pursuant to the agreement oftheparties, IDAHO CODE §§ 12-120 and/or 12-121, and/or Rule
54(
e) of the IDAHO RULES OF CIVIL PROCEDURE.
54(e)

WHEREFORE, Plaintiff PRAYS that the Court enter its decree, judgment, or order as
follows:
A.

For an award of damages to Plaintiff, payable by Defendant, in an amount to be proven at
trial, alleged to be in excess of$25,000; and

VERIFIED COMPLAINT - 5
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B.

of court costs, litigation expenses, and reasonable attorney fees incurred herein;
For an award ofcourt
and

C.

For such other and further relief as the Court deems just and appropriate under the
circumstances.

DATED this

J~

day of August, 2009.
RINGERT LAW CHARTERED

.
,
by:_D
__ A'---L
__-~s:-'
/~

=-_"
~
r:-

by:

L --::s:

:""':)

_:::::::>*
:::::>

David P. Claiborne

VERIFICATION
STATE OF IDAHO
COUNTY OF ADA

)
) ss.
)

Dave Huddleston, President ofDave's,
of Dave' s, Inc., being sworn, having read the foregoing says that
the facts set forth herein are true, accurate, an
ge an
.
e to the best of his

DAVE'S, INC.
by Dave Huddleston, its President

SUBSCRIBED AND SWORN to before me this

/3 day of August, 2009.

~PGsz~-NOTARY PUBLIC
/IIer, (/,~~
(h~~ ~ I 'b
Residing at /lJer,
My commission expires
/'Z. .. z.~ ... ~o/l./
~o/l./
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Dave's Construction, Inc
6126 FicIlkiin
FlCIlkiin RoOO Boise, Ida10 83700
208-344-8182 FAX 208-344-8283

CONTRACT
DAVE'S CONSTRUCTION

# RCE-715

3-20-07
Page 1 of 5 pages

CUSTOMER: Richard Linford
ADDRESS: 2441 Grossamer Lane, BOISE, IDAHO 83706
JOB LOCATION: SAME
We, DAVE'S CONSTRUCTION INC., hereby propose to furnish all materials, except
noted, and perform all the labor necessary for completion of the following:

Rebuild home from fire damage, as for the State Farm Insurance estimate
A. Estimate from State Farm Insurance.

PAYMENT #1: START OF JOB
PAYMENT#2 AT 50% COMPETE
PAYMENT #3: AT 80% COMPLETE
PAYMENT # 4: UPON COMPLETION

$ 153,751.40

25%
50%
75%
100% PLUS CHANGES

3. QUALITY All material is guaranteed to be as specified. All work shall be performed in
a good and workmanlike manner per industry standards and shall be in compliance with
the drawings and specifications listed above.
4. INSURANCE The contractor shall, at all times, carry the following insurance
coverage; Public Liability (limit $1,000,000.00) and worker's Compensation, or, if the
subcontractor is unable to carry worker's Compensation, the Contractor shall require the
subcontractor to be covered under Contractor's Worker's Compensation policy. The
owner shall carry fire, tornado, and any and all other necessary property insurance on the
above work.
Page 1 of 5 pages
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5. LIENS The Contractor shall promptly pay all sums owed to laborers, subcontractors,
and material man's who supply labor and! or materials for the work and shall indemnify,
hold harmless, and defend Owner and the property on which the work is located from
mechanic's and material man's liens.
6. PAYMENTS The Owner agrees to pay any and all payments according to the payment
schedule detailed in Section 1. Should said payment(s)
payment(s) not be made, or if satisfactory
arrangements for payment have not been made, the Contractor reserves the right to stop
all work until such time as payment is rendered or satisfactory payment arrangements
have been made.
7. GUARANTEE The Contractor hereby guarantees that the work shall be free from
(1) year from the date of completion of the project. Materials
defects in labor for one (l)
warranted as specified by individual manufactures and not by the contractor.
8. BUILDING CODES all work performed under this agreement shall comply with
applicable building codes. Any additional work required by the building Department
beyond the agreement of this contract is not the responsibility of Dave's Construction Inc.
If the customer desires Dave's Construction Inc. to perform the additional work, the work
shall be done at an additional charge to the contract amount.
8. CHANGES The Owner time to time during the progress of the work, request in the
work specified above. If the Owner verbally agrees to an appropriate increase or decrease
of the requested change(s),
change(s), the work be performed.
in the contract amount because ofthe
Additional charges for the changes are due and payable prior to the work being
performed; with payment to be received no later then the next scheduled contract
payment. The completion date stated in Section 10 of this Agreement shall be adjusted
according to the change(s) mentioned above, and the original completion date shall
become null and void. Agreements made by the Owner with vendors of subcontractors on
the job not recognized. All work that the customer has agreed to perform but which
according to the customer according to agreement has not performed shall be performed
by Dave's Construction Inc. at fifty dollars (50.00) per hour per worker.

to. INDEPENDENT CONTRACTOR The relationship of Owner and Contractor created
of joint venture,
by this agreement shall be that of independent contractors and not ofjoint
partnership, or employment.
11. COMPLETION DATE The Contractor shall complete all work required by this
agreement by not later than 120 days from start, as time is of the essence of this
agreement. Ifthe
If the contractor is prevented from his obligations hereunder by reason of fire,
flood, rain, windstorm, strike, shortage of materials, or other events beyond the control of
the Contractor the time for completion set forth above shall be extended by a period equal
to the period in which the Contractor is so prevented from performing.
Page 2 of 5 Pages
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12. ASBESTOS AND/ OR OTHER HAZARDOUS MATERIALS It is the obligation of
the Owner to detennine if the structure covered by this contract contains asbestos and! or
other hazardous materials. This proposal and contract does not include any provision
(neither monetary nor time-schedule provisions) to cover the unforeseen hazards or
additional work necessitated by removal of asbestos and! or other hazardous materials.
If asbestos and! or other hazardous materials represent a charged condition from those
described in the plan and specifications, then the Contractor shall be entitled to additional
compensation and an increase in time for completion of the project.
13. FINANCE CHARGES Any contract payment or invoice amount not paid by the due
date shall be considered delinquent and shall bear interest at the rate of one and one-half
112%) per month on the outstanding balance. If steps shall be taken, whether
percent (1 1/2%)
by suite or otherwise, to collect any sum including interest, which has become delinquent,
the Owner agrees to pay all costs thereby incurred, including any reasonable collector's
fees, attorney fees, and court costs.

GENERAL ACKNOWLEDGMENTS
EXISTING CONDITIONS we make no representation of existing conditions and assume
no responsibility of condition for any ofthe
of the Owner's equipment that mayor may not be
relocated or affected by our work, unless such conditions are caused by an act of
negligence on our part.
HIDDEN DEFECTS it is acknowledged that hidden structural defects. Faulty wiring,
substandard plumbing, or other defective components of the existing structure may need
to be updated or replaced in order to properly complete the above quoted work, and
further acknowledge that the expense if any be the responsibility of the property Owner.
DESTRUCTIVE INSPECTIONS We have made thorough visual inspections of the
existing structure and have mad our analysis of the building methods and location of
covered systems. We have not made destructive inspections (that is, removing floor,
walls, siding, or other covering) to reveal possible unknowns. In the event of a discovery
of an unknown element (not an oversight on our part), any additional costs involved shall
be a cost incurred by the property Owner.
UNDERGROUND INSPECTION It is unknown, by all parties, if any underground
obstructions other than those stated in text of this contract exist. If any such obstructions
are found and must be removed from the site work area, the movement of which causes
an increase in cost ofthe
of the contract, then those costs shall be incurred by the property
Owner. This provision shall not apply to anticipated foots of trees. It is acknowledged
that there has been no soil stabilization test done on the subject site. If a test is requested
by the Owner or the local authorities (for example, the Building Department), Dave's
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Construction Inc. shall have such a test performed by a licensed engineer. All costs
involved in this testing shall be the responsibility of the property Owner.
DELIVERIES it is acknowledged that Dave's Construction Inc. shall need to have heavy
trucks picking up and delivering material for the above described work. The property
Owner acknowledges this fact and released Dave's Construction Inc. from liability for
possible damage to landscape, sprinklers and driveways (e.g. cracking or sinking) of
sidewalks where applicable.
ADVERTISING it is acknowledged that Dave's Construction Inc. shall install a yard sign
to facilitate delivery of materials, as well as to advertise. Dave Construction Inc. shall
have the right to photograph its work and use the photographs for promotional purposes
in brochures and in other advertising media. Dave's Construction Inc. shall not advertise
customer names unless prior approval has been obtained from the customer. We shall add
customer names to the current Past Customers List, to be provided to potential customers,
on request, as references.
UTILITIES Dave's Construction Inc. has not included costs for electrical, water, sewage,
gas, or Telephone. It is understood that Dave's Construction Inc. shall have full use of
owner's utilities during the process of construction and that the Owner will bear the cost
of those utilities above and beyond the contract price agreed upon in this contract. Any
long distance of directory assistance call mad by Dave's Construction Inc. will be
reimbursed to the Owner.
MATERIALS SELECTION we ask that selection of paint, tile, vinyl, carpet, fixtures, and
all other materials be provided within five (5) days of sighing this contract. Providing
selections after five days will extend the life of the project and may increase the Owner's
contract price. We assume no responsibility for any delay caused by selection of material
that are not locally and immediately available.
OTHER OWNER RESPONSIBILITIES As a property Owner, you can help ensure that
your project goes smoothly by doing the following:
A.
Designate one person to be the Owner's point of contact. This person shall
be kept informed of the job's progress and shall be provided answers to
questions as they arise.
R
B.
Direct all Questions to Dave's Construction Inc. Leadsman and avoid
trying to resolve questions or problems with workers, subcontractors,
venders, or other individuals on or off the job site.
C.
Make any and all changes to the original contract in writing and insure that
an "Additional Work Request" form is completed and signed before those
changes are made.
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OWNER SUPPLIED ITEMS All materials supplied by the Owner are to be on site by the
specified date in the contract. It is the responsibility of the Owner to insure that ownersupplied items are in a good and sufficient condition to be installed and that all necessary
parts to install such items are present. The Owner bears all responsibilities pertaining to
the condition, performance, and warranties of owner-supplied items. Dave's Construction
Inc. shall install owner-supplied items "as is" and shall bear no responsibility, either or
implied, for the item or for its condition, performance, or warranty.
ALLOWANCE "Material allowance" covers the cost of the item(s) including all delivery
charges to get the material on site. The Contractor will install the item(s). The cost of the
installation will be included in the cost of the project and not in the allowance. "Labor
and material allowance" means the allowance covers both the cost ofthe items(s)
delivered to the site and installation of the indicated work. The labor charge to install the
material has been based upon the materials being "as specified", "on time", and in "good"
condition. Any materials not meeting anyone of the above conditions will be subject to
additional labor charges. "Material allowance" will be adjusted by comparing the actual
"invoice" charge for the direct dollar difference. If the "invoice" charge is greater than the
allowance dollar you will receive a charge for the direst dollar difference. If the "invoice"
charge is less than the allowance then you will receive a credit applied to the "substantial
completion" payment. If 20% or more exceeds the material allowance dollar amount,
Dave's Construction Inc. reserves the right to adjust their labor installation charges for
that material allowance.
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ACCEPTANCE OF PROPOSAL AND CONTRACT

The above prices, specifications, Terms and conditions are satisfactory and are hereby
accepted. Dave's Construction Inc. is authorized to perform the work as specified.
Payment will
will be
made ~
~o
ou u
·ned
Payment
be made
nabove.
::-. •
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\

ATE:~
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________________
________

___________

~DATE:
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NOTE: This proposal may be withdrawn by us if not accepted within thirty (30) days.
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Dave's Construction, Inc.
6126 FicI1kIin RoCKi I?dse,
i?dse, IdctIo 83709
208-344-8182 FAX 208-344-8283
CONTRACT

# RC&715

5-9-07

DAVEtS
DAVEtS CONSTRUCTION

Page 1 of 5 pages

CUSTOMER: Richard Linford
ADDRESS: 2441 Grossamer Lane, BOISE, IDAHO 83706
JOB LOCATION: SAME
We, DAVE'S CONSTRUCTION INC., hereby propose to furnish all materials, except
noted, and perform all the labor necessary for completion of the following:

Any and all changes that are not paid for by State Farm Ins. Co.
A. All changes and extras will be charged at material, subs plus 20% and all
labor at $50.00 per hour per man.

PAYMENT: UPON COMPLETION

100%

3. QUALITY All material is guaranteed to be as specified. All work shall be performed in
a good and workmanlike manner per industry standards and shall be in compliance with
the drawings and specifications listed above.
4. INSURANCE The contractor shall, at all times, carry the following insurance
coverage; Public Liability (limit $1,000,000.00) and worker's Compensation, or, if the
subcontractor is unable to carry worker's Compensation, the Contractor shall require the
subcontractor to be covered under Contractor's Worker's Compensation policy. The
owner shall carry fire, tornado, and any and all other necessary property insurance on the
above work.
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5. LIENS The Contractor shall promptly pay all sums owed to laborers, subcontractors,
and material man's who supply labor and! or materials for the work and shall indemnify,
hold harmless, and defend Owner and the property on which the work is located from
mechanic's and material man's liens.
6. PAYMENTS The Owner agrees to pay any and all payments according to the payment
schedule detailed in Section 1. Should said payment(s) not be made, or if satisfactory
arrangements for payment have not been made, the Contractor reserves the right to stop
all work until such time as payment is rendered or satisfactory payment arrangements
have been made.
7. GUARANTEE The Contractor hereby guarantees that the work shall be free from
defects in labor for one (1) year from the date of completion of the project. Materials
warranted as specified by individual manufactures and not by the contractor.
8. BUILDING CODES all work performed under this agreement shall comply with
applicable building codes. Any additional work required by the building Department
beyond the agreement of this contract is not the responsibility of Dave's Construction Inc.
If the customer desires Dave's Construction Inc. to perform the additional work, the work
shall be done at an additional charge to the contract amount.
8. CHANGES The Owner time to time during the progress of the work, request in the
work specified above. If the Owner verbally agrees to an appropriate increase or decrease
of the requested change(s),
change(s), the work be performed.
in the contract amount because ofthe
Additional charges for the changes are due and payable prior to the work being
performed; with payment to be received no later then the next scheduled contract
payment. The completion date stated in Section 10 of this Agreement shall be adjusted
according to the change(s) mentioned above, and the original completion date shall
become null and void. Agreements made by the Owner with vendors of subcontractors on
the job not recognized. All work that the customer has agreed to perform but which
according to the customer according to agreement has not performed shall be performed
by Dave's Construction Inc. at fifty dollars (50.00) per hour per worker.
10. INDEPENDENT CONTRACTOR The relationship of Owner and Contractor created
by this agreement shall be that of independent contractors and not ofjoint
of joint venture,
partnership, or employment.
11. COMPLETION DATE The Contractor shall complete all work required by this
agreement by not later than 120 days from start, as time is of the essence of this
agreement. If the contractor is prevented from his obligations hereunder by reason of fire,
flood, rain, windstorm, strike, shortage of materials, or other events beyond the control of
the Contractor the time for completion set forth above shall be extended by a period equal
to the period in which the Contractor is so prevented from performing.
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12. ASBESTOS AND/ OR OTHER HAZARDOUS MATERIALS It is the obligation of
the Owner to determine if the structure covered by this contract contains asbestos and! or
other hazardous materials. This proposal and contract does not include any provision
(neither monetary nor time-schedule provisions) to cover the unforeseen hazards or
additional work necessitated by removal of asbestos and! or other hazardous materials.
If asbestos and! or other hazardous materials represent a charged condition from those
described in the plan and specifications, then the Contractor shall be entitled to additional
compensation and an increase in time for completion of the project.
13.
l3. FINANCE CHARGES Any contract payment or invoice amount not paid by the due
date shall be considered delinquent and shall bear interest at the rate of one and one-half
112%) per month on the outstanding balance. If steps shall be taken, whether
percent (1 1/2%)
by suite or otherwise, to collect any sum including interest, which has become delinquent,
the Owner agrees to pay all costs thereby incurred, including any reasonable collector's
fees, attorney fees, and court costs.

GENERAL ACKNOWLEDGMENTS
EXISTING CONDITIONS we make no representation of existing conditions and assume
no responsibility of condition for any of the Owner's equipment that mayor may not be
relocated or affected by our work, unless such conditions are caused by an act of
negligence on our part.
HIDDEN DEFECTS it is acknowledged that hidden structural defects. Faulty wiring,
substandard plumbing, or other defective components of the existing structure may need
to be updated or replaced in order to properly complete the above quoted work, and
further acknowledge that the expense if any be the responsibility of the property Owner.
DESTRUCTIVE INSPECTIONS We have made thorough visual inspections of the
existing structure and have mad our analysis of the building methods and location of
covered systems. We have not made destructive inspections (that is, removing floor,
walls, siding, or other covering) to reveal possible unknowns. In the event of a discovery
of an unknown element (not an oversight on our part), any additional costs involved shall
be a cost incurred by the property Owner.
UNDERGROUND INSPECTION It is unknown, by all parties, if any underground
obstructions other than those stated in text of this contract exist. If any such obstructions
are found and must be removed from the site work area, the movement of which causes
an increase in cost of the contract, then those costs shall be incurred by the property
Owner. This provision shall not apply to anticipated foots of trees. It is acknowledged
that there has been no soil stabilization test done on the subject site. If a test is requested
by the Owner or the local authorities (for example, the Building Department), Dave's
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Construction Inc. shall have such a test performed by a licensed engineer. All costs
involved in this testing shall be the responsibility of the property Owner.
DELIVERIES it is acknowledged that Dave's Construction Inc. shall need to have heavy
trucks picking up and delivering material for the above described work. The property
Owner acknowledges this fact and released Dave's Construction Inc. from liability for
possible damage to landscape, sprinklers and driveways (e.g. cracking or sinking) of
sidewalks where applicable.
ADVERTISING it is acknowledged that Dave's Construction Inc. shall install a yard sign
to facilitate delivery of materials, as well as to advertise. Dave Construction Inc. shall
have the right to photograph its work and use the photographs for promotional purposes
in brochures and in other advertising media. Dave's Construction Inc. shall not advertise
customer names unless prior approval has been obtained from the customer. We shall add
customer names to the current Past Customers List, to be provided to potential customers,
on request, as references.
UTILITIES Dave's Construction Inc. has not included costs for electrical, water, sewage,
gas, or Telephone. It is understood that Dave's Construction Inc. shall have full use of
owner's utilities during the process of construction and that the Owner will bear the cost
of those utilities above and beyond the contract price agreed upon in this contract. Any
long distance of directory assistance call mad by Dave's Construction Inc. will be
reimbursed to the Owner.
MATERIALS SELECTION we ask that selection of paint, tile, vinyl, carpet, fixtures, and
all other materials be provided within five (5) days of sighing this contract. Providing
selections after five days will extend the life of the project and may increase the Owner's
contract price. We assume no responsibility for any delay caused by selection of material
that are not locally and immediately available.
OTHER OWNER RESPONSIBILITIES As a property Owner, you can help ensure that
your project goes smoothly by doing the following:
B.
Designate one person to be the Owner's point of contact. This person shall
be kept informed of the job's progress and shall be provided answers to
questions as they arise.
B.
Direct all Questions to Dave's Construction Inc. Leadsman and avoid
trying to resolve questions or problems with workers, subcontractors,
venders, or other individuals on or off the job site.
C.
Make any and all changes to the original contract in writing and insure that
an "Additional Work Request" form is completed and signed before those
changes are made.
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OWNER SUPPLIED ITEMS All materials supplied by the Owner are to be on site by the
specified date in the contract. It is the responsibility of the Owner to insure that ownersupplied items are in a good and sufficient condition to be installed and that all necessary
parts to install such items are present. The Owner bears all responsibilities pertaining to
the condition, performance, and warranties of owner-supplied items. Dave's Construction
Inc. shall install owner-supplied items "as is" and shall bear no responsibility, either or
implied, for the item or for its condition, performance, or warranty.
ALLOWANCE "Material allowance" covers the cost of the item(s) including all delivery
charges to get the material on site. The Contractor will install the item(s). The cost of the
installation will be included in the cost of the project and not in the allowance. "Labor
and material allowance" means the allowance covers both the cost ofthe
of the items(s)
delivered to the site and installation of the indicated work. The labor charge to install the
material has been based upon the materials being "as specified", "on time", and in "good"
condition. Any materials not meeting anyone of the above conditions will be subject to
additional labor charges. "Material allowance" will be adjusted by comparing the actual
"invoice" charge for the direct dollar difference. If the "invoice" charge is greater than the
allowance dollar you will receive a charge for the direst dollar difference. If the "invoice"
charge is less than the allowance then you will receive a credit applied to the "substantial
completion" payment. If 20% or more exceeds the material allowance dollar amount,
Dave's Construction Inc. reserves the right to adjust their labor installation charges for
that material allowance.

~~~~\
,=oiTE:
,=:oiTE:
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ACCEPTANCE OF PROPOSAL AND CONTRACT

The above prices, specifications, Terms and conditions are satisfactory and are hereby
accepted. Dave's Construction Inc. is authorized to perform the work as specified.
Payment will be made ~!t:'=J
~!:'=J
ACCEPTED BY

P

~~
~
~ DATE: W 1JM,.~rr;

______________________________
_ _ _ _ _ _ _ _--:DATE: __________
_
~DATE:

NOTE: This proposal may be withdrawn by us if not accepted within thirty (30) days.
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Corey J. Rippee, ISB #6803
EBERLE, BERLIN, KADING, TURNBOW &
MCKLVEEN,CHARTERED

J. DAVID NAVARRO, Clerk
By eARLY LATIMORE

1111 West Jefferson Street, Suite 530
Post Office Box 1368
Boise, Idaho 83701
Telephone: (208) 344-8535
Facsimile: (208) 344-8542

DEPUTY

Attorney for Defendant
Attorneyfor
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF ADA

DAVE'S INC., an Idaho Corporation
doing business as Davels
Dave's Construction,

Case No. CV OC 0915542

ANSWER

Plaintiff,

v.
D. RICHARD LINFORD and
LINDSEY LINFORD. husband and wife.
wife,
Defendants.

COME NOW the Defendants, D. RICHARD LINFORD and LINDSEY LINFORD, by
Kading,l
and through their counsel of record, Corey J. Rippee of the law finn of Eberle, Berlin, Kading
McKlveen,l Chtd., and in Answer to the Verified Complaint filed herein, admits,
Turnbow & McKlveen
denies and alleges as follows:

I.
The Verified Complaint fails to state a cause of action against the Defendants upon Which
which
relief can be granted and the Verified Complaint should therefore be dismissed.

ANSWER - Page I
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II.
Defendants deny each and every allegation contained in the Verified Complaint not
specifically admitted herein.

III.
Defendants lack sufficient knowledge or infonnation to admit or deny the allegations
contained in Paragraphs I, 7 and 15 of said Verified Complaint and therefore deny the same.

IV.
3,4 and 5 of said Verified
Defendants admit the allegations contained in Paragraphs 2. 3.4
Complaint.

V.
In answer to Paragraph 6 of said Verified Complaint.
Complaint, the Defendants admit that their
residence suffered from a fire that required repairs and that the Defendant decided to make
additional upgrades to their residence that were not related to the fire damage. Defendants deny
the remainder of the allegations contained in Paragraph 6 of said Verified Complaint.

VI.
In answer to Paragraphs 8 and 9 of said Verified Complaint, the Defendants affirmatively
state that the agreements speak for themselves and therefore Defendants deny the allegations
contained in said Paragraphs.

VII.
Defendants deny the allegations contained in Paragraphs 10, 11, 13, 14, 16, 17, 18, 19
and 20 of said Verified Complaint.

ANSWER - Page 2
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VIII.
In answer to Paragraph 12 of said Verified Complaint, the Defendants affinnatively state
that said Paragraph calls for a legal conclusion and therefore Defendants deny the allegations
contained in said Paragraph.

ATIORNEY FEES
CLAIM FOR ATIORNEY
That by reason of the Complaint filed herein, these Defendants have incurred, and will be
required to incur, attorney fees in the defense of said action and for that purpose has retained the
law finn of Eberle, Berlin, Kading, Turnbow & McKlveen, Chtd., and have agreed to pay said
attorneys a reasonable fee, which Defendants are entitled to recover from Plaintiff under the
applicable provisions ofldaho law, including, but not limited to, Idaho Code §§ 12-120 and 12121 and the agreements in question.
FIRST AFFIRMATIVE DEFENSE
The damages of which Plaintiff complains were proximately caused or contributed to by
the acts of third persons over whom Defendants had no control and for whom Defendants are not
responsible.
SECOND AFFIRMATIVE DEFENSE
Some or all of the Plaintiff's claims are barred because of the doctrine of estoppel including
quasi estoppel.

THIRD AFFIRMATIVE DEFENSE
Some or all of the Plaintiff's claims are barred because the Plaintiff had unclean hands.

ANSWER - Page 3
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FOURTH AFFIRMATIVE DEFENSE

Some or all of Plaintiffs claims
clailUs are barred because the Plaintiff misrepresented his equipment,
perfonnance and capabilities.

FIFTII AFFIRMATIVE DEFENSE
Some or all of Plaintiffs claims are barred because the Plaintiff failed to comply with the
express conditions in the agreements.
SIXTH AFFIRMATIVE DEFENSE

Some or all of the Plaintiffs claims are barred against Defendants because Plaintiff failed to
mitigate its damages and/or seek recovery from the persons and/or entities that are responsible for
the debt, if any, owed to Plaintiff.

SEVENTH AFFIRMATIVE DEFENSE
Some or all of Plaintiff's claims are barred because the Plaintiff materially breached the
agreements.

EIGHTH AFFIRMATIVE DEFENSE
Some or all of Plaintitrs claims are barred because the Plaintiff failed to perform work in a
good and workmanlike manner.

NINTH AFFIRMATIVE DEFENSE
Some or all of the Plaintiff's claims are barred by payment.
TENTH AFFIRMATIVE DEFENSE

Some Or all of the Plaintiffs claims are barred by accord and satisfaction.
ELEVENTH AFFIRMATIVE DEFENSE

Some or all of the Plaintiff's claims are barred because the Plaintiff conunitted or attempted
to commit fraud and/or fraudulently induced Defendants into entering into the relevant agreements.

ANSWER ~ Page 4
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TWELFTH AFFIRMATIVE DEFENSE
of the Plaintiff's claims are barred under the doctrine of waiver.
Some or all ofthe

THIRTEENTH AFFIRMATIVE DEFENSE

Some or all of the Plaintiff's claims are barred because the agreements in question are void
or voidable.

WHEREFORE, Defendants prays that judgment be entered as follows:
1.

That Plaintiffs Verified Complaint be dismissed with prejudice and that Plaintiff

takes nothing thereby;
2.

For Defendants' reasonable attorney fees incurred herein;

3.

For Defendants' costs incurred herein; and

4.

For such other and further relief as to the Court seems just and equitable.

DATED this 26th day of October, 2009.
EBERLE, BERLIN, KADING, TURNBOW,
..---&"'Mt~~ EEN, CHTD
~~~~~EEN.CHTD

ANSWER.
ANSWER - Page 5
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the above and foregoing document
was served upon the following attorney this 26th day of October, 2009 as indicated below and
addressed as follows:
David P. Claiborne
Ringert Law Chartered
P.O. Box 2773
Boise. ID 83701-2773

o

U.S. Mail
Hand Delivery
!4'Vemight Mail
IlYFacsimile (208) 342-4657

o
o
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Corey J. Rippee, ISB #6803
EBERLE, BERLIN, KADING, TURNBOW &
MCKLVEEN,CHARTERED
1111 West Jefferson Street, Suite 530
Post Office Box 1368
Boise, Idaho 83701
Telephone: (208) 344-8535
Facsimile: (208) 344-8542

F~Q 1 1 2D10
2Q1Q
FI;;Q
J, PAVIP
PAYI!;>

NAVAIi'AO, Clerk

l'.Iy ••
(JAAOEN
l'jy
A. (JARDIN
eiPUTY
eiPU'fY

Attorney for Defendants
and Third-Party Plaintiffs

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF ADA

DAVE'S INC., an Idaho Corporation doing
business as Dave's Construction,
Plaintiff,

Case No. CV OC 0915542

THIRD-PARTY COMPLAINT

v.
D. RICHARD LINFORD and LINDSEY
LINFORD, husband and wife,
Defendants.

D. RICHARD LINFORD and LINDSEY
LINFORD, husband and wife,
Third-Party Plaintiffs,
v.
STATE FARM FIRE AND CASUALTY
COMPANY, an Illinois corporation,
Third-Party Defendant.

THIRD-PARTY COMPLAINT - PAGE 1
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COME NOW the Third-Party Plaintiffs ("Plaintiffs"), by and through their attorneys of
record, Eberle, Berlin, Kading, Turnbow & McKlveen, Chartered, and for causes of action
against Third-Party Defendant State Farm Fire and Casualty Company ("Defendant") hereby
allege as follows:
1.

That at all times relevant hereto, Plaintiffs D. Richard Linford and Lindsey

Linford were residents of Ada County, Idaho.
2.

Upon information and belief, at all times relevant hereto, Defendant State Farm

Fire and Casualty Company was an Illinois corporation with its principal place of business in
Bloomington, Illinois, which at all relevant times was authorized to do business and was doing
business in Idaho.
3.

That at all times relevant hereto, Plaintiffs procured a Homeowners' Policy of

Insurance from Defendant (the "Policy") to insure Plaintiffs' home located at 2241 E. Gossamer
Lane, Boise, Ada County, Idaho (the "Home").
4.

That the Policy contractually obligated Defendant to, among other things, repair

or replace the Home if the Home suffered from accidental fire damage.
5.

That on January 17,2007, the Home was accidentally damaged by fire.

6.

That Plaintiffs contracted with a local contractor, Dave's, Inc., on May 20, 2007,

to repair the Home pursuant to a written estimate provided by Defendant.
7.

That the estimate was subsequently revised during the repair of the Home.

8.

That Defendant has paid approximately $197,065.67 towards the repairs to the

cost of the Home to date.
9.

That as of June 4, 2009, Dave's, Inc., claims that it was owed approximately

$91,357.82 more for the work it performed to repair the Home (the "Unpaid Amount").
10.

That Dave's, Inc., sued Plaintiffs on December 13,2009, for the Unpaid Amount.

THIRD-PARTY COMPLAINT - PAGE 2
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11.

That on September 9, 2009, Plaintiffs tendered the defense of the Dave's, Inc.,

lawsuit to Defendant, but Defendant refused to accept Plaintiffs' tender of defense.
12.

That Plaintiffs have been forced to expend monies and resources to defend the

Dave's, Inc., lawsuit, which costs should be paid by Defendant.
13.

That Defendant's failure to pay Dave's, Inc., the Unpaid Amount or to defend the

lawsuit filed against Plaintiffs by Dave's, Inc., is in breach of the Policy.
14.

That venue and jurisdiction are proper under Idaho Code § 5-514 as the

Defendant does business in the state of Idaho, the Home is located in the state of Idaho, and
Defendant's culpable acts were committed within the state ofIdaho.
COUNT ONE
BREACH OF CONTRACT
15.

The contents of paragraphs 1 through 14 above are realleged and incorporated

herein by reference as if fully set forth herein.
16.

That the Policy is a valid and binding contract between Plaintiffs and Defendant.

17.

That the Policy obligated Defendant to, among other things, repair or replace the

Home if the Home suffered from accidental fire damage.
18.

That the Home did suffer from accidental fire damage and such damage was

covered by the Policy.
19.

That Defendant has failed to fully pay for the repairs to the Home as required by

the Policy.
20.

That Defendant's failure to fully pay for the repairs to the Home amounts to a

breach of the Policy.
21.

That as a result of Defendant's breach of the Policy, Plaintiffs have been damaged

in an amount to be proven at trial.

THIRD-PARTY COMPLAINT - PAGE 3
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COUNT TWO
INDEMNIFICATION
22.

The contents of paragraphs 1 through 21 above are realleged and incorporated

herein by reference as if fully set forth herein.
23.

That the Policy obligated Defendant to, among other things, repair or replace the

Home if the Home suffered from accidental fire damage.
That the Defendant has failed to fully pay for the repairs to the Homes as required

24.
by the Policy.
25.

That Dave's, Inc., has filed a lawsuit against Plaintiffs claiming that it was not

fully paid for the repair work it performed on the Home under the Policy.
26.

That the Defendant has an obligation under the Policy and/or Idaho common law

to indemnify Plaintiffs for any costs or expenses they incur in defending against Dave's, Inc.,
lawsuit, and any damages that are awarded to Dave's, Inc., in such lawsuit.
That the amount of Defendant's indemnification shall be proven at trial.

27.

COUNT THREE
BREACH OF COVENANT OF GOOD FAITH AND FAIR DEALING
28.

The contents of paragraphs 1 through 27 above are realleged and incorporated

herein by reference as if fully set forth herein.
29.

That implied in all contracts, including the Policy, is a covenant of good faith and

fair dealing.
30.

That by failing to honor the terms of the Policy and fully pay for the repairs to the

Homes as required by the Policy, Defendant is in breach of the covenant of good faith and fair
dealing.
31.

That as a result of Defendant's breach of the covenant of good faith and fair

dealing, Plaintiffs have been damaged in an amount to be proven at trial.
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COUNT FOUR
INSURANCE BAD FAITH
32.

The contents of paragraphs 1 through 31 above are realleged and incorporated

herein by reference as if fully set forth herein.
33.

That as an insurer of Plaintiffs, Defendant has a special relationship to the

Plaintiffs and owes certain duties to Plaintiffs under Idaho law.
34.

That Defendant, by failing to honor the terms of the Policy and fully pay for the

repairs to the Homes as required by the Policy and defend Plaintiffs in the Daves, Inc., litigation,
has breached its fiduciary duties to Plaintiff, and such breach of duties amounts to insurance bad
faith.
35.

That as a result of Defendant's insurance bad faith, Plaintiffs have been damaged

in an amount to be proven at trial.
COUNT FIVE
ATTORNEYS FEES
36.

The contents of paragraphs 1 through 35 above are realleged and incorporated

herein by reference as if fully set forth herein
37.

As a direct and proximate result of Defendant's breach of contract and bad faith,

as set forth above, Plaintiffs have been forced to employ Eberle, Berlin, Turnbow, Kading &
McKlveen, Chartered, for the prosecution of this action and are entitled to recover reasonable
costs and attorneys' fees pursuant to I.C.

§~

12-120, 12-121 and/or other applicable statutes. In

the event judgment is entered in this matter by default, Plaintiffs request the sum of at least
$3,000.00 as reasonable attorneys' fees or such other sum as the Court deems just and reasonable
if this matter is contested.
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WHEREFORE, Plaintiffs pray for judgment against Defendant as follows:
A.

That Plaintiffs be awarded damages for Defendant's breach of contract and bad

faith in an amount to be proven at trial;
B.

That Plaintiffs be indemnified by Defendant for any damages it might be required

to pay Dave's, Inc., and for any out-of-pocket expenses Plaintiffs incur in defending against
Dave's, Inc., lawsuit;
C.

That Plaintiffs be awarded reasonable attorneys' fees and costs incurred in the

prosecution of this action, or, in the event default judgment is entered, in the amount of
$3,000.00; and,
D.

That Plaintiffs be awarded such other and further relief as the Court deems just

and equitable under the circumstances.
DATED this

6 day of February, 2010.
tt
tl~day

6;2"
c;c"

EBERLE, BERLIN, KADING, TURNBOW,

CHID

_______ .

COREY J. RIPPEE

THIRD-PARTY COMPLAINT - PAGE 6
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t

•

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the above and foregoing document
day of February, 2010, as indicated below and
was served upon the following attorney this
addressed as follows:

J/.!:!;

David P. Claiborne
Ringert Law Chartered
P.O. Box 2773
Boise,ID 83701-2773

!IYU.S.
lIVU.s. Mail
o
o
o

Hand Delivery
Overnight Mail
1
208) 342-4657
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I~O.=
James D. LaRue
Matthew L. Walters
ELAM & BURKE, P.A.
251 East Front Street, Suite 300
Post Office Box 1539
Boise, Idaho 83701-1539
Telephone: (208) 343-5454
Facsimile: (208) 384-5844
LaRue - ISB #1780
Walters - ISB #6599

;-t-m-f-

FILeo

P.M~

A.M-

APR 13
1 3 2010
J. DAVia
DAVID NAVARRO, Clerk
By E. HOLMES
DEPUTY

Attorneys for Third-Party Defendant, State
Farm Fire and Casualty Company

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
DAVE'S INC., an Idaho Corporation doing
business as Dave's Construction,
Case No. CV-OC-0915542
Plaintiff,
ANSWER TO THIRD-PARTY
COMPLAINT

vs.
D. RICHARD LINFORD and LINDSEY
LINFORD, husband and wife,

Fee Category: 1(1)
Fee: $58.00

Defendants.
D. RICHARD LINFORD and LINDSEY
LINFORD, husband and wife,
Third-Party Plaintiffs,
vs.
STATE FARM FIRE AND CASUALTY
COMPANY, an Illinois corporation,
Third-Party Defendant.
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COMES NOW Third-Party Defendant, State Farm Fire and Casualty Company ("State
Farm"), by and through its counsel of record, Elam & Burke P.A., and for its Answer to ThirdParty Plaintiffs' Third-Party Complaint ("Complaint"), admits, denies, and alleges as follows:

FIRST DEFENSE
Third-Party Plaintiffs' Complaint fails to state a claim against State Farm upon which
relief can be granted.

SECOND DEFENSE
State Farm denies each and every allegation contained in Third-Party Plaintiffs'
Complaint not specifically admitted herein.

THIRD DEFENSE
1.

Upon information and belief, State Farm admits paragraph 1 of Third-Party

Plaintiffs' Complaint.
2.

In answer to paragraph 2 of Third-Party Plaintiffs' Complaint, State Farm admits

the allegations contained therein.
3.

In answer to paragraph 3 of Third-Party Plaintiffs' Complaint, State Farm admits

it issued a Homeowners Policy, Policy No. 12-BX-7416-6 ("Policy"), to D. Richard and Lindsey
Linford for the home located at 2241 E. Gossamer Lane, Boise, Idaho (the "Home").
4.

In answer to paragraph 4 of Third-Party Plaintiffs' Complaint, State Farm admits

the Policy speaks for itself. To the extent a response is required, the legal allegations contained
in paragraph 4 are denied.
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5.

Upon information and belief, State Farm admits paragraph 5 of Third-Party

Plaintiffs' Complaint.
6.

Upon information and belief, State Farm admits that Third-Party Plaintiffs entered

into two separate contracts with Dave's Construction, Inc. dated March 20,2007, and May 9,
2007 (the "Contracts"), the terms of which speak for themselves, but denies the remaining
allegations contained therein.
7.

In answer to paragraph 7 of Third-Party Plaintiffs' Complaint, State Farm admits

that its original estimate of repairs in the amount of $153,751.40 was ultimately revised to the
amount of$197,065.67.
8.

In answer to paragraph 8 of Third-Party Plaintiffs' Complaint, State Farm admits

that it has paid Third-Party Plaintiffs $197,065.67 for repairs to the Home, but denies the
remaining allegations contained therein.
9.

In answer to paragraph 9 of Third-Party Plaintiffs' Complaint, State Farm is

without knowledge or information sufficient to form a belief as to the truth of the allegations
contained therein, and therefore denies the same.
10.

In answer to paragraph 10 of Third-Party Plaintiffs' Complaint, State Farm admits

that on August 13,2009, Dave's, Inc. filed a Verified Complaint against Third-Party Plaintiffs, in
which Dave's Inc. sought damages in the amount of$91,357.82 for breach of the Contracts, but
denies the remaining allegations contained therein.
11.

In answer to paragraph 11 of Third-Party Plaintiffs' Complaint, State Farm admits

that by letter dated September 9,2009, Plaintiffs tendered the defense of Dave's, Inc. lawsuit to
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State Farm, admits that State Farm communicated that the Policy provided no coverage for
defense or indemnification for the Complaint filed by Dave's, Inc., but denies the remaining
allegations contained therein.
12.

In answer to paragraph 12 of Third-Party Plaintiffs' Complaint, State Farm denies

the allegations contained therein.
13.

In answer to paragraph 13 of Third-Party Plaintiffs' Complaint, State Farm denies

the allegations contained therein.
14.

In answer to paragraph 14 of Third-Party Plaintiffs' Complaint, State Farm admits

of jurisdiction and venue, this matter is properly before the Court, but denies
that for purposes ofjurisdiction
the remaining allegations contained therein.
COUNT ONE
BREACH OF CONTRACT
15.

State Farm repleads and realleges each and every admission, denial, and defense

set forth in paragraphs 1 through 14 above, as if set out in full herein.
16.

In answer to paragraph 16 of Third-Party Plaintiffs' Complaint, State Farm

admits that the Policy issued to Third-Party Plaintiffs was in effect on January 12,2007, but
denies the remaining allegations as legal contentions.
17.

In answer to paragraph 17 of Third-Party Plaintiffs' Complaint, State Farm admits

the Policy speaks for itself. To the extent a response is required, the legal allegations contained
in paragraph 17 are denied.
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18.

In answer to paragraph 18 of Third-Party Plaintiffs' Complaint, State Farm admits

that the Home was damaged by fire, admits that the Policy speaks for itself, but denies the
remaining allegations contained therein.
19.

In answer to paragraph 19 of Third-Party Plaintiffs' Complaint, State Farm denies

the allegations contained therein.
20.

In answer to paragraph 20 of Third-Party Plaintiffs' Complaint, State Farm denies

the allegations contained therein.
21.

In answer to paragraph 21 of Third-Party Plaintiffs' Complaint, State Farm denies

the allegations contained therein.
COUNT TWO
INDEMNIFICATION
22.

State Farm repleads and realleges each and every admission, denial, and defense

set forth in paragraphs 1 through 21 above, as if set out in full herein.
23.

In answer to paragraph 23 of Third-Party Plaintiffs' Complaint, State Farm admits

the Policy speaks for itself. To the extent a response is required, the legal allegations contained
in paragraph 23 are denied.
24.

In answer to paragraph 24 of Third-Party Plaintiffs' Complaint, State Farm denies

the allegations contained therein.
25.

In answer to paragraph 25 of Third-Party Plaintiffs' Complaint, State Farm admits

that Dave's, Inc. filed a Verified Complaint against Third-Party Plaintiffs, in which Dave's Inc.
sought damages for breach of the Contracts.
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26.

In answer to paragraph 26 of Third-Party Plaintiffs' Complaint, State Farm denies

the allegations contained therein.
27.

In answer to paragraph 27 of Plaintiffs' Complaint, the allegations set forth do not

allege facts to which a response is required. To the extent a response is required, State Farm
denies the allegations contained therein.
COUNT THREE
BREACH OF COVENANT OF GOOD FAITH AND FAIR DEALING
28.

State Farm repleads and realleges each and every admission, denial, and defense

set forth in paragraphs 1 through 27 above, as if set out in full herein.
29.

In answer to paragraph 29 of Third-Party Plaintiffs' Complaint, Third-Party

Plaintiffs attempt to set forth legal conclusions which do not require an answer. To the extent a
response is required, State Farm admits that there is a reciprocal covenant of good faith and fair
dealing implied in the Policy.
30.

In answer to paragraph 30 of Third-Party Plaintiffs' Complaint, State Farm denies

the allegations contained therein.
31.

In answer to paragraph 31 of Third-Party Plaintiffs' Complaint, State Farm denies

the allegations contained therein.
COUNT FOUR
INSURANCE BAD FAITH
32.

State Farm repleads and realleges each and every admission, denial, and defense

set forth in paragraphs 1 through 31 above, as if set out in full herein.
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33.

In answer to paragraph 33 of Third-Party Plaintiffs' Complaint, Third-Party

Plaintiffs attempt to set forth legal conclusions which do not require an answer. To the extent a
response is required, State Farm admits that the parties to the Policy owe reciprocal duties to
each other.
34.

In answer to paragraph 34 of Third-Party Plaintiffs' Complaint, State Farm denies

the allegations contained therein.
35.

In answer to paragraph 35 of Third-Party Plaintiffs' Complaint, State Farm denies

the allegations contained therein.

COUNT FIVE
ATTORNEYS FEES
36.

State Farm repleads and realleges each and every admission, denial, and defense

set forth in paragraphs 1 through 35 above, as if set out in full herein.
37.

In answer to paragraph 37 of Third-Party Plaintiffs' Complaint, State Farm denies

the allegations contained therein.
RESPONSE TO PRAYER FOR RELIEF

To the extent that the "Prayer for Relief' paragraph contained in Third-Party Plaintiffs'
Complaint attempts to state any claims for relief against State Farm, State Farm denies the same.
FIRST AFFIRMATIVE DEFENSE

Third-Party Plaintiffs failed to take reasonable steps to mitigate the claimed or alleged
damages.
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SECOND AFFIRMATIVE DEFENSE
State Farm has made all payments to or on behalf of Third-Party Plaintiffs required under
the Policy.
THIRD AFFIRMATIVE DEFENSE
By the terms, conditions and provisions of the Policy upon which Third-Party Plaintiffs
makes claim for payment, State Farm is not liable for damages that are not payable under the
terms ofthe policy.
FOURTH AFFIRMATIVE DEFENSE
The Policy does not provide coverage for the alleged acts or damages claimed in the
lawsuit between Dave's Inc. and Third-Party Plaintiffs.
FIFTH AFFIRMATIVE DEFENSE
The alleged damages sought by Dave's Inc. from Third-Party Plaintiffs do not stem from
an "occurrence" as that term is defined in, and thus not covered by, the Policy.
SIXTH AFFIRMATIVE DEFENSE
The alleged damages sought by Dave's Inc. from Third-Party Plaintiffs do not qualify as
"property damage" as that term is defined in, and thus not covered by, the Policy.
SEVENTH AFFIRMATIVE DEFENSE
The alleged damages and/or acts raised in the lawsuit between Dave's Inc. and ThirdParty Plaintiffs were excepted from coverage under the Policy by virtue of the terms, conditions
and provisions therein.

ANSWER TO THIRD-PARTY COMPLAINT - 8

000045

EIGHTH AFFIRMATIVE DEFENSE
Third-Party Plaintiffs' action against State Farm is prematurely brought and is not ripe for
adjudication.
NINTH AFFIRMATIVE DEFENSE
Third-Party Plaintiffs are estopped to recover upon the bases set forth in their Third-Party
Complaint.
TENTH AFFIRMATIVE DEFENSE
Third-Party Plaintiffs have waived their right to recover some or all ofthe damages
claimed in their Third-Party Complaint.
ELEVENTH AFFIRMATIVE DEFENSE
Pursuant to the terms of the Policy, the sole remedy for claims under the Policy is
appraisal.
TWELFTH AFFIRMATIVE DEFENSE
Some ofthe claims raised in Third-Party Plaintiffs' Complaint are not proper third-party
claims and should be severed from this action.
RESERV ATION
RESERVATION
State Farm reserves the right, after discovery, to amend this Answer to add additional
affirmative defenses supported by the facts, and a failure to include all such defenses in this
Answer shall not be deemed a waiver of any right to further amend this Answer.
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REOUEST FOR ATTORNEY FEES
State Farm hereby requests that it be awarded its attorney fees and costs incurred herein
pursuant to Section 12-121 of the Idaho Code, and Rule 54 of the Idaho Rules of Civil Procedure.
WHEREFORE, State Farm pray for judgment as follows:
1.

That Third-Party Plaintiff take nothing by way of their Third-Party Complaint;

2.

That the Third-Party Complaint be dismissed with prejudice;

3.

That State Farm be awarded its costs, including attorney fees, in defending this

action; and
4.

For such other and further reliefthat the court deems just and proper.

DATED this

J:J

day of April, 2010.
ELAM & BURKE, P.A.

BY:.j;~~
BY:I;~~
es D.
D. LaRue, Of the Firm
Fum
J~
Attorneys for Third-Party Defendant,
State Farm Fire and Casualty Company
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this ~ day of April, 2010, I caused a true and correct
copy of the above and foregoing instrument to be served upon the following in the manner
indicated below:
David P. Claiborne
RINGERT LAW CHARTERED
P.O. Box 2773
Boise, Idaho 83701-2773

v

U.S. Mail
Hand Delivery
Federal Express
Facsimile Transmission

V'

U.S. Mail
Hand Delivery
Federal Express
Facsimile Transmission

Plaintijf)
(Attorney for Plaintiff)

Corey 1. Rippee
EBERLE, BERLIN, KADING, TURNBOW
McKL VEEN, CHARTERED
& McKLVEEN,

1111 West Jefferson Street, Suite 530
P.O. Box 1368
Boise, Idaho 83701
DefendantslThird-P arty Plaintiffs)
(Attorneys for Defendants/Third-Party

James D. LaRue
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DAVID P. CLAIBORNE
[Idaho State Bar No. 6579]

RINGERT LAW CHARTERED
455 South Third Street
P. O. Box 2773
Boise, Idaho 83701-2773
Telephone: (208) 342-4591
Facsimile: (208) 342-4657
E-mail: dpc@ringertlaw.com

AUG 04 2010
J. DAVID NAVARRO, Clerk
By J. RANDALL
DEPUTY

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

DAVE'S INC., an Idaho Corporation doing
business as Dave's Construction;

Case No. CV OC 09-15542

AMENDED VERIFIED COMPLAINT
Plaintiff,
vs.

D. RICHARD LINFORD and LINDSEY
LINFORD, husband and wife;
Defendants.

D. RICHARD LINFORD and LINDSEY
LINFORD, husband and wife;
Plaintiff,
vs.

STATE FARM FIRE AND CASUALTY
COMPANY, an Illinois corporation;
Third Party Defendant.
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of record, Ringert Law
COMES NOW the Plaintiff, Dave's Inc., by and through its attorneys ofrecord,
Chartered, and complains and alleges as follows:
PARTIES

1

Dave's Inc. (Hereinafter "Plaintiff') is, and was at all times material herein, an Idaho
corporation doing business as Dave's Construction, with its principal place of business in Ada
County, Idaho.
2
D. Richard Linford and Lindsey Linford (hereinafter "Defendant") are, and were at all times
material herein, individuals and residents of the State ofIdaho, lawfully married to one another as
husband and wife, and residing in Ada County, Idaho.
JURISDICTION AND VENUE

3
This Court has general personal jurisdiction over Defendant by reason of their domicile and
physical presence in the State of Idaho.
4

The amount in controversy in this action exceeds $10,000 and therefore assignment of this
action to the Magistrate Division of this Court is not appropriate.

5
Venue for this action is appropriate with this Court pursuant to Idaho Code § 5-404 because
Defendant resides in Ada County, Idaho.
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GENERAL ALLEGATIONS

6
On or about January 19,2007, Defendant's residence suffered from a fire, by reason ofwhich
of which
Defendant needed home repairs, renovation and remodeling to be conducted. Additionally, at that
time Defendant decided to make additional upgrade's to its residence, which also necessitated certain
home renovation and remodeling.

7
Plaintiff is the business ofproviding
of providing services as a general contractor, and is licensed as such
in the State ofIdaho. Plaintiffs services include, but are not limited to, providing home repairs,
renovation and remodeling.

8
On or about March 20,2007, Plaintiff and Defendant entered in to an written agreement
whereunder Plaintiff would provide such services and materials needed to repair, renovate and
remodel Defendant's residence as it related to the fire damage the home suffered. A true and correct
copy of said written agreement is attached hereto as Exhibit A and incorporated herein as if set forth
here at.
in full hereat.

9
On or about May 9, 2007, Plaintiff and Defendant entered in to an written agreement
whereunder Plaintiff would provide such services and materials needed to renovate and remodel
of Defendant ' s home that did not suffer fire damage.
Defendant's residence as it related to other parts ofDefendant's
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A true and correct copy of said written agreement is attached hereto as Exhibit B and incorporated
at.
herein as if set forth in full here
hereat.
10

Plaintiff substantially performed all of its obligations owed under the above-referenced
agreements. Substantial completion of performance was effected on or about April 25, 2008.
Certain minor and additional materials and services, known as "punch list items," were performed
thereafter by Plaintiff.
11

Despite the foregoing, Defendant has failed and refused to fully compensate Plaintiff in
accordance with their above-referenced written agreements. The amount due and owing to Plaintiff
by Defendant, together with accrued interest as set forth in the agreements, as of June 4, 2009 is
$91,357.82.
FIRST CLAIM FOR RELIEF - BREACH OF CONTRACT

12

A valid and binding contract existed between Plaintiff, as the party of the first part, and
of the second part, as represented by the written agreements attached hereto
Defendant, as the party ofthe
and incorporated herein.
13

Defendant is in breach of said contracts.
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14
As a result of Defendant' s breach of its contractual relationship with Plaintiff, Plaintiff has
been damaged in an amount to be proven at trial, but alleged to be in excess of $25,000.00.
SECOND CLAIM FOR RELIEF - BREACH OF COVENANT OF GOOD FAITH AND FAIR DEALING

15
The contract between Plaintiff, as the party of the first part, and Defendant, as the party of
of good faith and fair dealing.
the second part, as alleged herein, included a covenant, implied bylaw, ofgood

16
Defendants are in breach of said covenant of good faith and fair dealing.

17
As a result of Defendant's breach of the covenant of good faith and fair dealings, Plaintiff
has been damaged in an amount of be proven at trial, but alleged to be in excess of$25,000.00.
THIRD CLAIM FOR RELIEF - UNJUST ENRICHMENT

18
As alleged hereinabove, Plaintiffconferred
Plaintiff conferred a benefit upon Defendant by causing to be made
certain home repairs, renovation and remodeling, as well as other upgrades, to Defendants'
residence.

19
As alleged hereinabove, Defendant appreciated the benefits conferred upon it by Plaintiff
through the acceptance of the referenced home repairs, renovation, remodeling and other upgrades
to Defendants' residence.
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20
conferred the aforestated benefits upon Defendant, and
Under the circumstances that Plaintiff
Plaintiffconferred
under which Defendant accepted same, it would be inequitable for the Defendant to retain the value
of those benefits without payment for the value thereof.

21
By and through the conduct of Plaintiff as alleged herein, Defendant has been unjustly
enriched at the hands of Plaintiff in an amount to be proven at trial, but alleged to be in excess of
$25,000.00.
ATTORNEY FEES AND COURT COSTS

22
Plaintiff has been required to retain the attorney services of Ringert Law Chartered in order
to prosecute and maintain this action.

23
Plaintiff is entitled to an award of court costs incurred herein, pursuant to IDAHO CODE § 12101 and/or Rule 54(d) of the IDAHO RULES OF CIVIL PROCEDURE.

24
Plaintiff is entitled to an award of reasonable litigation expenses and attorney fees incurred
of the IDAHO RULES OF
herein, pursuant to IDAHO CODE §§ 12-120 and/or 12-121 and/or Rule 54(e) ofthe
CIVIL PROCEDURE.
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WHEREFORE, Plaintiff PRAYS that the Court enter its decree, judgment, or order as
follows:
A.

For an award of damages to Plaintiff, payable by Defendant, in an amount to be proven at
trial, alleged to be in excess of $25,000; and

B.

For
For an award ofcourt
of court costs, litigation expenses, and reasonable attorney fees incurred herein;
and

C.

For such other and further relief as the Court deems just and appropriate under the
circumstances.

IJJj.
IJft.

DATED this _7_'_ day of August, 2010.
RINGERT LAW CHARTERED

by:

Qf?~~:,..-=:~~>
~~::o--=~~>
David P. Claiborne
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VERIFICATION

STATE OF IDAHO
COUNTY OF ADA

)
) ss.
)

of Dave' s Inc., being sworn, having read the foregoing says that
Dave Huddleston, President ofDave'
the facts set forth herein are true, accurate, and comple 0 the best of his knowled
elief.

DAVE'S, INC.
by Dave Huddleston, its President

3

day of August, 2010.
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CERTIFICATE OF MAILING

I hereby certify that a true and correct copy of the foregoing document was served on the
following on this tf~ day of August, 2010 by the following method:
Corey J. Rippee,
Eberle, Berlin et al
1111 West Jefferson Street, Ste. 530
PO Box 1368
Boise, ID 83701
Attorneys for Defendants

~S. First Class Mail, Postage Prepaid
LJ U.S. Certified Mail, Postage Prepaid
LJ Federal Express
LJ Hand Delivery
LJ Facsimile
LJ Electronic Mail

James D. LaRue
Elam & Burke, PA
PA
251 E. Front St., Ate. 300
PO Box 1539
Boise, ID 83701
Attorneys for Third Party Defendqnts .

LJ
LJ
LJ
LJ
LJ

[6lJ.S. First Class Mail, Postage Prepaid
U.S. Certified Mail, Postage Prepaid
Federal Express
Hand Delivery
Facsimile
Electronic Mail

~G=-<3 ~

David P. Claiborne
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EXHIBIT
A
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Dave's Construction, Inc
6126 Franklin Roa:t Boise, Idaho 83709
2Q8-344.8182 FAX 2Q8-344.8283

CONTRACT
DAVE'S CONSTRUCTION

# RCE-715

3-20-07
Page 1 of 5 pages

CUSTOMER: Richard Linford
BOISE. IDAHO 83706
ADDRESS: 2441 Grossamer Lane, BOISE,
JOB LOCATION: SAME
We, DAVE'S CONSTRUCTION INC., hereby propose to furnish all materials, except
noted, and perform all the labor necessary for completion of the following:

Rebuild home from fire damage, as for the State Farm Insurance estimate
A. Estimate from State Farm Insurance.

PAYMENT #1:
PAYMENT#2
PAYMENT #3:
PAYMENT # 4:

START OF JOB
AT 50% COMPETE
AT 80% COMPLETE
UPON COMPLETION

$ 153,751.40

25%
50%
75%
100% PLUS CHANGES

3. QUALITY All material is guaranteed to be as specified. All work shall be performed in
a good and workmanlike manner per industry standards and shall be in compliance with
the drawings and specifications listed above.
shall. at all times, carry the following insurance
4. INSURANCE The contractor shall,
coverage; Public Liability (limit $1,000,000.00) and worker's Compensation, or, if the
subcontractor is unable to carry worker's Compensation, the Contractor shall require the
subcontractor to be covered under Contractor's Worker's Compensation policy. The
owner shall carry fire, tornado, and any and all other necessary property insurance on the
above work.
Page 1 of 5 pages
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5. LIENS The Contractor shall promptly pay all sums owed to laborers, subcontractors,
and material man's who supply labor and! or materials for the work and shall indemnify,
hold harmless, and defend Owner and the property on which the work is located from
mechanic's and material man's liens.
6. PAYMENTS The Owner agrees to pay any and all payments according to the payment
schedule detailed in Section 1. Should said payment(s)
payment(s) not be made, or if satisfactory
arrangements for payment have not been made, the Contractor reserves the right to stop
all work until such time as payment is rendered or satisfactory payment arrangements
have been made.
7. GUARANTEE The Contractor hereby guarantees that the work shall be free from
defects in labor for one (1) year from the date of completion of the project. Materials
warranted as specified by individual manufactures and not by the contractor.
8. BUILDING CODES all work perfonned under this agreement shall comply with
applicable building codes. Any additional work required by the building Department
beyond the agreement of this contract is not the responsibility of Dave's Construction Inc.
If the customer desires Dave's Construction Inc. to perfonn the additional work, the work
Ifthe
shall be done at an additional charge to the contract amount.
8. CHANGES The Owner time to time during the progress of the work, request in the
work specified above. If the Owner verbally agrees to an appropriate increase or decrease
of the requested change(s),
change(s), the work be perfonned.
in the contract amount because ofthe
Additional charges for the changes are due and payable prior to the work being
perfonned; with payment to be received no later then the next scheduled contract
payment. The completion date stated in Section 10 of this Agreement shall be adjusted
according to the change(s) mentioned above, and the original completion date shall
become null and void. Agreements made by the Owner with vendors of subcontractors on
the job not recognized. All work that the customer has agreed to perfonn but which
according to the customer according to agreement has not perfonned shall be performed
by Dave's Construction Inc. at fifty dollars (50.00) per hour per worker.
10. INDEPENDENT CONTRACTOR The relationship of Owner and Contractor created
of joint venture,
by this agreement shall be that of independent contractors and not ofjoint
partnership, or employment.
11. COMPLETION DATE The Contractor shall complete all work required by this
agreement by not later than 120 days from start, as time is of the essence of this
agreement. If the contractor is prevented from his obligations hereunder by reason of fire,
flood, rain, windstorm, strike, shortage of materials, or other events beyond the control of
the Contractor the time for completion set forth above shall be extended by a period equal
to the period in which the Contractor is so prevented from performing.
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12. ASBESTOS AND/
ANDI OR OTHER HAZARDOUS MATERIALS It is the obligation of
the Owner to determine if the structure covered by this contract contains asbestos and! or
other hazardous materials. This proposal and contract does not include any provision
(neither monetary nor time-schedule provisions) to cover the unforeseen hazards or
additional work necessitated by removal of asbestos and! or other hazardous materials.
If asbestos and! or other hazardous materials represent a charged condition from those
described in the plan and specifications, then the Contractor shall be entitled to additional
compensation and an increase in time for completion of the project.
13. FINANCE CHARGES Any contract payment or invoice amount not paid by the due
date shall be considered delinquent and shall bear interest at the rate of one and one-half
percent (1 112%)
1/2%) per month on the outstanding balance. If steps shall be taken, whether
by suite or otherwise, to collect any sum including interest, which has become delinquent,
the Owner agrees to pay all costs thereby incurred, including any reasonable collector's
fees, attorney fees, and court costs.

GENERAL ACKNOWLEDGMENTS
EXISTING CONDITIONS we make no representation of existing conditions and assume
no responsibility of condition for any of the Owner's equipment that mayor may not be
relocated or affected by our work, unless such conditions are caused by an act of
negligence on our part.
HIDDEN DEFECTS it is acknowledged that hidden structural defects. Faulty wiring,
substandard plumbing, or other defective components of the existing structure may need
to be updated or replaced in order to properly complete the above quoted work, and
further acknowledge that the expense if any be the responsibility of the property Owner.
DESTRUCTIVE INSPECTIONS We have made thorough visual inspections of the
existing structure and have mad our analysis of the building methods and location of
covered systems. We have not made destructive inspections (that is, removing floor,
walls, siding, or other covering) to reveal possible unknowns. In the event of a discovery
of an unknown element (not an oversight on our part), any additional costs involved shall
be a cost incurred by the property Owner.
UNDERGROUND INSPECTION It is unknown, by all parties, if any underground
obstructions other than those stated in text of this contract exist. If any such obstructions
are found and must be removed from the site work area, the movement of which causes
of the contract, then those costs shall be incurred by the property
an increase in cost ofthe
Owner. This provision shall not apply to anticipated foots of trees. It is acknowledged
that there has been no soil stabilization test done on the subject site. If a test is requested
by the Owner or the local authorities (for example, the Building Department), Dave's
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Construction Inc. shall have such a test performed by a licensed engineer. All costs
involved in this testing shall be the responsibility of the property Owner.
DELIVERIES it is acknowledged that Dave's Construction Inc. shall need to have heavy
trucks picking up and delivering material for the above described work. The property
Owner acknowledges this fact and released Dave's Construction Inc. from liability for
possible damage to landscape, sprinklers and driveways (e.g. cracking or sinking) of
sidewalks where applicable.
ADVERTISING it is acknowledged that Dave's Construction Inc. shall install a yard sign
to facilitate delivery of materials, as well as to advertise. Dave Construction Inc. shall
have the right to photograph its work and use the photographs for promotional purposes
in brochures and in other advertising media. Dave's Construction Inc. shall not advertise
customer names unless prior approval has been obtained from the customer. We shall add
customer names to the current Past Customers List, to be provided to potential customers,
on request, as references.
UTILITIES Dave's Construction Inc. has not included costs for electrical, water, sewage,
gas, or Telephone. It is understood that Dave's Construction Inc. shall have full use of
owner's utilities during the process of construction and that the Owner will bear the cost
of those utilities above and beyond the contract price agreed upon in this contract. Any
long distance of directory assistance call mad by Dave's Construction Inc. will be
reimbursed to the Owner.
MATERIALS SELECTION we ask that selection of paint, tile, vinyl, carpet, fixtures, and
all other materials be provided within five (5) days of sighing this contract. Providing
of the project and may increase the Owner's
selections after five days will extend the life ofthe
contract price. We assume no responsibility for any delay caused by selection of material
that are not locally and immediately available.
OTHER OWNER RESPONSIBILITIES As a property Owner, you can help ensure that
your project goes smoothly by doing the following:
A.
Designate one person to be the Owner's point of contact. This person shall
be kept informed of the job's progress and shall be provided answers to
questions as they arise.
B.
Direct all Questions to Dave's Construction Inc. Leadsman and avoid
trying to resolve questions or problems with workers, subcontractors,
venders, or other individuals on or off the job site.
C.
Make any and all changes to the original contract in writing and insure that
an "Additional Work Request" form is completed and signed before those
changes are made.
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OWNER SUPPLIED ITEMS All materials supplied by the Owner are to be on site by the
specified date in the contract. It is the responsibility ofthe Owner to insure that ownersupplied items are in a good and sufficient condition to be installed and that all necessary
parts to install such items are present. The Owner bears all responsibilities pertaining to
the condition, performance, and warranties of owner-supplied items. Dave's Construction
Inc. shall install owner-supplied items "as is" and shall bear no responsibility, either or
implied, for the item or for its condition, performance, or warranty.
ALLOWANCE "Material allowance" covers the cost of the item(s) including all delivery
charges to get the material on site. The Contractor will install the item(s). The cost of the
installation will be included in the cost ofthe
of the project and not in the allowance. "Labor
and material allowance" means the allowance covers both the cost of the items(
s)
items(s)
delivered to the site and installation of the indicated work. The labor charge to install the
material has been based upon the materials being "as specified", "on time", and in "good"
condition. Any materials not meeting anyone ofthe
of the above conditions will be subject to
additional labor charges. "Material allowance" will be adjusted by comparing the actual
"invoice" charge for the direct dollar difference. If the "invoice" charge is greater than the
allowance dollar you will receive a charge for the direst dollar difference. If the "invoice"
charge is less than the allowance then you will receive a credit applied to the "substantial
completion" payment. If 20% or more exceeds the material allowance dollar amount,
Dave's Construction Inc. reserves the right to adjust their labor installation charges for
that material allowance.
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ACCEPTANCE OF PROPOSAL AND CONTRACT

The above prices, specifications, Terms and conditions are satisfactory and are hereby
accepted. Dave's Construction Inc. is authorized to perform the work as specified.
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Payment will be made ~ O~'.
O!~
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~DATE: _ _ _ __
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_.....:DATE:

NOTE: This proposal may be withdrawn by us if not accepted within thirty (30) days.
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Dave's Construction, Inc.
6126 Franklin Road Boise, Idaho 83709
208-344-8182 FAX 2Q8.344-8283
CONTRACT

# RCE-715

5-9-07
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DAVE'S CONSTRUCTION
CUSTOMER: Richard Linford
ADDRESS: 2441 Grossamer Lane, BOISE, IDAHO 83706
JOB LOCATION: SAME

We, DAVE'S CONSTRUCTION INC., hereby propose to furnish all materials, except
noted, and perform all the labor necessary for completion of the following:

Any and all changes th..
th .. t are not paid for by State Farm Ins. Co.
A. All changes
cbanges and extras will be charged at material, subs plus 200/0 and all
labor at $50.00 per hour per man.

PAYMENT: UPON COMPLETION

100%

3. QUALITY All material is guaranteed to be as specified. All work shall be performed in
a good and workmanlike manner per industry standards and shall be in compliance with
the drawings and specifications listed above.
4. INSURANCE The contractor shall, at all times, carry the following insurance
coverage; Public Liability (limit $1,000,000.00) and worker's Compensation, or, if the
subcontractor is unable to carry worker's Compensation, the Contractor shall require the
subcontractor to be covered under Contractor's Worker's Compensation policy. The
owner shall carry fire, tornado, and any and all other necessary property insurance on the
above work.
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5. LIENS The Contractor shall promptly pay all sums owed to laborers, subcontractors,
and material man's who supply labor and! or materials for the work and shall indemnify,
hold hannless, and defend Owner and the property on which the work is located from
mechanic's and material man's liens.
6. PAYMENTS The Owner agrees to pay any and all payments according to the payment
schedule detailed in Section 1. Should said payment(s) not be made, or if satisfactory
arrangements for payment have not been made, the Contractor reserves the right to stop
all work until such time as payment is rendered or satisfactory payment arrangements
have been made.
7. GUARANTEE The Contractor hereby guarantees that the work shall be free from
defects in labor for one (1) year from the date of completion of the project. Materials
warranted as specified by individual manufactures and not by the contractor.
8. BUILDING CODES all work performed under this agreement shall comply with
applicable building codes. Any additional work required by the building Department
beyond the agreement of this contract is not the responsibility of Dave's Construction Inc.
If the customer desires Dave's Construction Inc. to perform the additional work, the work
shall be done at an additional charge to the contract amount.
8. CHANGES The Owner time to time during the progress of the work, request in the
work specified above. If the Owner verbally agrees to an appropriate increase or decrease
of the requested change(s),
change(s), the work be performed.
in the contract amount because ofthe
Additional charges for the changes are due and payable prior to the work being
performed; with payment to be received no later then the next scheduled contract
payment. The completion date stated in Section 10 of this Agreement shall be adjusted
according to the change(s) mentioned above, and the original completion date shall
become null and void. Agreements made by the Owner with vendors of subcontractors on
the job not recognized. All work that the customer has agreed to perform but which
according to the customer according to agreement has not performed shall be performed
by Dave's Construction Inc. at fifty dollars (50.00) per hour per worker.
10. INDEPENDENT CONTRACTOR The relationship of Owner and Contractor created
of joint venture,
by this agreement shall be that of independent contractors and not ofjoint
partnership, or employment.
11. COMPLETION DATE The Contractor shall complete all work required by this
agreement by not later than 120 days from start, as time is of the essence of this
agreement. If the contractor is prevented from his obligations hereunder by reason of fire,
flood, rain, windstorm, strike, shortage of materials, or other events beyond the control of
the Contractor the time for completion set forth above shall be extended by a period equal
to the period in which the Contractor is so prevented from performing.
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12. ASBESTOS AND/ OR OTHER HAZARDOUS MATERIALS It is the obligation of
the Owner to determine if the structure covered by this contract contains asbestos and! or
other hazardous materials. This proposal and contract does not include any provision
(neither monetary nor time-schedule provisions) to cover the unforeseen hazards or
additional work necessitated by removal of asbestos and! or other hazardous materials.
If asbestos and! or other hazardous materials represent a charged condition from those
described in the plan and specifications, then the Contractor shall be entitled to additional
compensation and an increase in time for completion of the project.
13. FINANCE CHARGES Any contract payment or invoice amount not paid by the due
date shall be considered delinquent and shall bear interest at the rate of one and one-half
percent (1 112%)
1/2%) per month on the outstanding balance. If steps shall be taken, whether
by suite or otherwise, to collect any sum including interest, which has become delinquent,
the Owner agrees to pay all costs thereby incurred, including any reasonable collector's
fees, attorney fees, and court costs.
GENERAL ACKNOWLEDGMENTS
EXISTING CONDITIONS we make no representation of existing conditions and assume
no responsibility of condition for any of the Owner's equipment that mayor may not be
relocated or affected by our work, unless such conditions are caused by an act of
negligence on our part.
HIDDEN DEFECTS it is acknowledged that hidden structural defects. Faulty wiring,
substandard plumbing, or other defective components of the existing structure may need
to be updated or replaced in order to properly complete the above quoted work, and
further acknowledge that the expense if any be the responsibility of the property Owner.
DESTRUCTIVE INSPECTIONS We have made thorough visual inspections ofthe
existing structure and have mad our analysis of the building methods and location of
covered systems. We have not made destructive inspections (that is, removing floor,
walls, siding, or other covering) to reveal possible unknowns. In the event of a discovery
of an unknown element (not an oversight on our part), any additional costs involved shall
be a cost incurred by the property Owner.
UNDERGROUND INSPECTION It is unknown, by all parties, if any underground
of this contract exist. If any such obstructions
obstructions other than those stated in text ofthis
are found and must be removed from the site work area, the movement of which causes
an increase in cost of the contract, then those costs shall be incurred by the property
Owner. This provision shall not apply to anticipated foots of trees. It is acknowledged
that there has been no soil stabilization test done on the subject site. If a test is requested
by the Owner or the local authorities (for example, the Building Department), Dave's
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Construction Inc. shall have such a test performed by a licensed engineer. All costs
involved in this testing shall be the responsibility of the property Owner.
DELIVERIES it is acknowledged that Dave's Construction Inc. shall need to have heavy
trucks picking up and delivering material for the above described work. The property
Owner acknowledges this fact and released Dave's Construction Inc. from liability for
possible damage to landscape, sprinklers and driveways (e.g. cracking or sinking) of
sidewalks where applicable.
ADVERTISING it is acknowledged that Dave's Construction Inc. shall install a yard sign
to facilitate delivery of materials, as well as to advertise. Dave Construction Inc. shall
have the right to photograph its work and use the photographs for promotional purposes
in brochures and in other advertising media. Dave's Construction Inc. shall not advertise
customer names unless prior approval has been obtained from the customer. We shall add
customer names to the current Past Customers List, to be provided to potential customers,
on request, as references.
UTILITIES Dave's Construction Inc. has not included costs for electrical, water, sewage,
gas, or Telephone. It is understood that Dave's Construction Inc. shall have full use of
owner's utilities during the process of construction and that the Owner will bear the cost
of those utilities above and beyond the contract price agreed upon in this contract. Any
long distance of directory assistance call mad by Dave's Construction Inc. will be
reimbursed to the Owner.
MATERIALS SELECTION we ask that selection of paint, tile, vinyl, carpet, fixtures, and
all other materials be provided within five (5) days of sighing this contract. Providing
selections after five days will extend the life of the project and may increase the Owner's
contract price. We assume no responsibility for any delay caused by selection of material
that are not locally and immediately available.
OTHER OWNER RESPONSIBILITIES As a property Owner, you can help ensure that
your project goes smoothly by doing the following:
B.
Designate one person to be the Owner's point of contact. This person shall
be kept informed of the job's progress and shall be provided answers to
questions as they arise.
B.
Direct all Questions to Dave's Construction Inc. Leadsman and avoid
trying to resolve questions or problems with workers, subcontractors,
venders, or other individuals on or off the job site.
C.
Make any and all changes to the original contract in writing and insure that
an "Additional Work Request" form is completed and signed before those
changes are made.
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OWNER SUPPLIED ITEMS All materials supplied by the Owner are to be on site by the
specified date in the contract. It is the responsibility of the Owner to insure that ownersupplied items are in a good and sufficient condition to be installed and that all necessary
parts to install such items are present. The Owner bears all responsibilities pertaining to
the condition, performance, and warranties of owner-supplied items. Dave's Construction
Inc. shall install owner-supplied items "as is" and shall bear no responsibility, either or
implied, for the item or for its condition, performance, or warranty.
ALLOWANCE "Material allowance" covers the cost of the item(s) including all delivery
charges to get the material on site. The Contractor will install the item(
item(s).
s). The cost of the
installation will be included in the cost of the project and not in the allowance. "Labor
and material allowance" means the allowance covers both the cost ofthe items(s)
delivered to the site and installation of the indicated work. The labor charge to install the
material has been based upon the materials being "as specified", "on time", and in "good"
condition. Any materials not meeting anyone of the above conditions will be subject to
additional labor charges. "Material allowance" will be adjusted by comparing the actual
"invoice" charge for the direct dollar difference. If the "invoice" charge is greater than the
If the "invoice"
allowance dollar you will receive a charge for the direst dollar difference. Ifthe
charge is less than the allowance then you will receive a credit applied to the "substantial
completion" payment. If 20% or more exceeds the material allowance dollar amount,
Dave's Construction Inc. reserves the right to adjust their labor installation charges for
that material allowance.

ACCEPTANCE OF PROPOSAL AND CONTRACT
The above prices, specifications, Terms and conditions are satisfactory and are hereby
accepted. Dave's Construction Inc. is authorized to perform the work as specified.
.ned above.
Payment will be made s o 'ned

ACCEPTED BY
_ _ _ _ _ _ _ _ _-DATE:
_-DATE: _ _ _ __
NOTE: This proposal may be withdrawn by us if not accepted within thirty (30) days.
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Neil D. McFeeley, ISB #3564
Corey J. Rippee, ISB #6803
EBERLE, BERLIN, KADING, TURNBOW &
MCKLVEEN,CHARTERED
1111 West Jefferson Street, Suite 530
Post Office Box 1368
Boise, Idaho 83701
Telephone: (208) 344-8535
Facsimile: (208) 344-8542

AUG 0 5 2010

DefendantslCounterclaimants
Attorneys for Defendants/Counterclaimants
and Third-Party Plaintiffs

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF ADA

DAVE'S INC., an Idaho Corporation doing
business as Dave's Construction,

Case No. CV OC 0915542

Plaintiff,
v.

D. RICHARD LINFORD and LINDSEY
LINFORD, husband and wife,

AMENDED
ANSWER, COUNTER-CLAIM AND
THIRD PARTY COMPLAINT

Defendants.

D. RICHARD LINFORD and LINDSEY
LINFORD, husband and wife,
Third-Party Plaintiffs,
v.
STATE FARM FIRE AND CASUALTY
COMPANY, an Illinois corporation,
Third-Party Defendant.
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D. RICHARD LINFORD and LINDSEY
LINFORD, husband and wife,
Counterclaimants,
v.
DAVE'S INC., an Idaho Corporation doing
business as Dave's Construction,
Counterdefendant.

COME NOW the Defendants, D. RICHARD LINFORD and LINDSEY LINFORD, by
and through their counsel of record, Corey J. Rippee of the law firm of Eberle, Berlin, Kading,
Turnbow & McKlveen, Chtd., and in Answer to the Verified Complaint filed herein, admits,
denies and alleges as follows:
I.

The Verified Complaint fails to state a cause of action against the Defendants upon which
relief can be granted and the Verified Complaint should therefore be dismissed.
II.

Defendants deny each and every allegation contained in the Verified Complaint not
specifically admitted herein.
III.

Defendants lack sufficient knowledge or information to admit or deny the allegations
contained in Paragraphs 1, 7 and 15 of said Verified Complaint and therefore deny the same.
IV.
Defendants admit the allegations contained in Paragraphs 2, 3, 4 and 5 of said Verified
Complaint.
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V.

In answer to Paragraph 6 of said Verified Complaint, the Defendants admit that their
residence suffered from a fire that required repairs and that the Defendant decided to make
additional upgrades to their residence that were not related to the fire damage. Defendants deny
the remainder of the allegations contained in Paragraph 6 of said Verified Complaint.
VI.

In answer to Paragraphs 8 and 9 of said Verified Complaint, the Defendants affirmatively
state that the agreements speak for themselves and therefore Defendants deny the allegations
contained in said Paragraphs.
VII.
Defendants deny the allegations contained in Paragraphs 10, 11, 13, 14, 16, 17, 18, 19
and 20 of said Verified Complaint.
VIII.
In answer to Paragraph 12 of said Verified Complaint, the Defendants affirmatively state
that said Paragraph calls for a legal conclusion and therefore Defendants deny the allegations
contained in said Paragraph.
CLAIM FOR ATTORNEY FEES
That by reason of the Complaint filed herein, these Defendants have incurred, and will be
required to incur, attorney fees in the defense of said action and for that purpose has retained the
law firm of Eberle, Berlin, Kading, Turnbow & McKlveen, Chtd., and have agreed to pay said
attorneys a reasonable fee, which Defendants are entitled to recover from Plaintiff under the
applicable provisions of Idaho law, including, but not limited to, Idaho Code §§ 12-120 and 12121 and the agreements in question.
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FIRST AFFIRMATIVE DEFENSE

The damages of which Plaintiff complains were proximately caused or contributed to by
the acts of third persons over whom Defendants had no control and for whom Defendants are not
responsible.
SECOND AFFIRMATIVE DEFENSE

Some or all of the Plaintiff s claims are barred because of the doctrine of estoppel including
quasi estoppel.
THIRD AFFIRMATIVE DEFENSE

Some or all of the Plaintiff's claims are barred because the Plaintiff had unclean hands.
FOURTH AFFIRMATIVE DEFENSE

Some or all of Plaintiff s claims are barred because the Plaintiff misrepresented his equipment,
performance and capabilities.
FIFTH AFFIRMATIVE DEFENSE

Some or all of Plaintiffs claims are barred because the Plaintiff failed to comply with the
express conditions in the agreements.
SIXTH AFFIRMATIVE DEFENSE

Some or all of the Plaintiff s claims are barred against Defendants because Plaintiff failed to
mitigate its damages and/or seek recovery from the persons and/or entities that are responsible for
the debt, if any, owed to Plaintiff.
SEVENTH AFFIRMATIVE DEFENSE

Plaintiff s claims are barred because the Plaintiff materially breached the
Some or all of Plaintiffs
agreements.
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EIGHTH AFFIRMATIVE DEFENSE
Some or all of Plaintiff s claims are barred because the Plaintiff failed to perform work in a
good and workmanlike manner.
NINTH AFFIRMATIVE DEFENSE
Some or all of the Plaintiff's claims are barred by payment.
TENTH AFFIRMATIVE DEFENSE
Some or all of the Plaintiff's claims are barred by accord and satisfaction.
ELEVENTH AFFIRMATIVE DEFENSE
Some or all of the Plaintiff's claims are barred because the Plaintiff committed or attempted
to commit fraud and/or fraudulently induced Defendants into entering into the relevant agreements.
TWELFTH AFFIRMATIVE DEFENSE
Some or all of the Plaintiffs claims are barred under the doctrine of waiver.
THIRTEENTH AFFIRMATIVE DEFENSE
Some or all of the Plaintiff s claims are barred because the agreements in question are void
or voidable.

WHEREFORE, Defendants prays that judgment be entered as follows:
1.

That Plaintiff s Verified Complaint be dismissed with prejudice and that Plaintiff

takes nothing thereby;
2.

For Defendants' reasonable attorney fees incurred herein;

3.

For Defendants' costs incurred herein; and

4.

For such other and further relief as to the Court seems just and equitable.
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COUNTERCLAIM
COME NOW the Counterclaimants D. Richard Linford and Lindsey Linford, husband
and wife, by and through their attorneys of record, Eberle, Berlin, Kading, Turnbow &
McKlveen, Chartered, and for causes of action against Plaintiff/Counterdefendant Dave's, Inc.,
hereby allege as follows:
l.
1.

That at all times relevant hereto, Counterclaimants D. Richard Linford and

Lindsey Linford, husband and wife (the "Counterclaimants"), were residents of Ada County,
Idaho.
2.

That at all times relevant hereto, Plaintiff/Counterdefendant Dave's, Inc.

("Counterdefendant"), was an Idaho corporation doing business as Dave's Construction, with its
principal place of business located in Ada County, Idaho.
3.

That Counterdefendant is in the business of providing services as a general

contractor, which services include providing home repairs, renovations and remodeling.
4.

That on January 17, 2007, Counterclaimants' residence located at 2241 E.

Gossamer Lane, Boise, Idaho (the "Home"), suffered fire damage.
5.

That the Counterclaimants timely notified their insurance carner of the fire

damage, and the insurance carrier estimated that damage caused by the fire to be equal to
$153,75l.40
$153,751.40 (the "Estimate").
6.

That on or about March 20, 2007, Counterclaimants entered into a written

agreement with Counterdefendant to repair the damage to the Home caused by the fire. A true
and correct copy of the agreement between Counterclaimants and Counterdefendant to repair the
damage to the Home caused by the fire is attached to the Verified Complaint as Exhibit "A" (the
"Fire Damage Contract").
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7.

That the Fire Damage Contract provides that the Counterdefendant would repair

the damage to the Home caused by the fire based upon the Estimate, or $153,751.40.
8.

That on or about May 9, 2007, Counterc1aimants
Counterclaimants entered into a second written

agreement with Counterdefendant to renovate and remodel a portion of the Home that was not
Counterc1aimants and
damaged by the fire. A true and correct copy of the agreement between Counterclaimants
Counterdefendant to renovate and remodel the portion of the Home that was not damaged by the
fire is attached to the Verified Complaint as Exhibit "B" (the "Remodeling Contract").
9.

The Remodeling Contract was priced based upon a "cost plus" methodology with

no set price for the work Counterdefendant was to perform.
10.

That after construction had been commenced, Counterc1aimants'
Counterclaimants' insurance carrier

revised the Estimate to a total amount of$197,065.67 (the "Revised Estimate").
11.

That the Counterclaimants and Counterdefendant never modified the Fire

Contract based upon the amount of the Revised Estimate.
12.

That to date, Counterdefendant has been paid a total amount of$159,494.17 under

the Fire Contract.
13.

That the remaining difference between the Revised Estimate and the $159,494.17

paid to Counterdefendant, or $37,571.50, was retained by Counterclaimants
Counterc1aimants to reimburse
Counterc1aimants for their out-of-pocket expenses in purchasing construction items used by
Counterclaimants
Counterdefendant to repair the damage to the Home caused by the fire, and/or work not
performed by Counterdefendant.
14.

That Counterdefendant has been paid more than the contractual amount due to

Counterdefendant under the Fire Contract.
15.

That no further sum is due to Counterdefendant under the Fire Contract.
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16.

That since this case was filed, Counterdefendant admitted in discovery that the

total value of the work Counterdefendant performed under the Remodeling Contract was
$48,721.23.
17.

That Counterclaimants have paid Counterdefendant $73,390.10 for its work

under the Remodeling Contract.
18.

That based upon Counterdefendant's admission, Counterclaimants have overpaid

Counterdefendant $24,668.87 under the express terms ofthe Remodeling Contract, which sum is
being wrongfully retained by Counterdefendant.
19.

That venue and jurisdiction are proper as Counterdefendant resides in Ada

County, Idaho, and as tortious acts were committed by Counterdefendant within Ada County the
State ofldaho.
ofIdaho.
FIRST CLAIM FOR RELIEF
(Conversion)

20.

The allegations included in all the foregoing paragraphs are herein incorporated

by reference and made a part hereof.
21.

That

Counterdefendant

has

admitted

that

the

total

value

of work

Counterdefendant performed under the Remodeling Contract was $48,721.23.
22.

That Counterclaimants have paid Counterdefendant $71,390.10 for its work

under the Remodeling Contract.
23.

That based upon Counterdefendant's admission, Counterclaimants have overpaid

Counterdefendant $24,668.87.
24.

That Counterdefendant's retention of the $24,668.87 is wrongful and amounts to

conversion of Counterclaimants' property.
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25.

That Counterdefendant's conversion of the $24,668.87 overpayment has caused

Counterclaimants to sustain damages in an amount equal to the overpayment, plus interest.
SECOND CLAIM FOR RELIEF
(Unjust Enrichment)
26.

The allegations included in all the foregoing paragraphs are herein incorporated

by reference and made a part hereof.
27.

That Counterdefendant's retention of the $24,668.87 overpayment under the

Remodeling Contract is unjust.
28.

That Counterdefendant's unjust retention of the $24,668.87 overpayment has

caused Counterclaimants to sustain damages in an amount equal to the overpayment, plus
interest.
CLAIM FOR ATTORNEY FEES
As a direct and proximate result of Counterdefendant's actions, Counterclaimants have
incurred and will be required to incur attorney fees in the prosecution of said action and for that
purpose have retained the law firm of Eberle, Berlin, Kading, Turnbow & McKlveen, Chtd., and
have agreed to pay said attorneys a reasonable fee, which Counterclaimants are entitled to
recover from Counterdefendant under the applicable provisions of Idaho law and the Remodeling
Contract

PRAYER
WHEREFORE, Counterclaimants pray for judgment against Counterdefendant as follows:
1.

That Counterclaimants are entitled to recover damages against Counterdefendant in

an amount to be proven at trial.
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2.

That Counterc1aimants
Counterclaimants be awarded their costs and attorneys fees for prosecuting this

action pursuant to Idaho law and the Remodeling Contract.
3.

For such other and further relief as may be just and proper under the circumstances.

THIRD-PARTY COMPLAINT
COME NOW the Third-Party Plaintiffs ("Plaintiffs"), by and through their attorneys of

record, Eberle, Berlin, Kading, Turnbow & McKlveen, Chartered, and for causes of action
against Third-Party Defendant State Farm Fire and Casualty Company ("Defendant") hereby
allege as follows:
1.

That at all times relevant hereto, Plaintiffs D. Richard Linford and Lindsey

Linford were residents of Ada County, Idaho.
2.

Upon information and belief, at all times relevant hereto, Defendant State Farm

Fire and Casualty Company was an Illinois corporation with its principal place of business in
Bloomington, Illinois, which at all relevant times was authorized to do business and was doing
business in Idaho.
3.

That at all times relevant hereto, Plaintiffs procured a Homeowners' Policy of

Insurance from Defendant (the "Policy") to insure Plaintiffs' home located at 2241 E. Gossamer
Lane, Boise, Ada County, Idaho (the "Home").
4.

That the Policy contractually obligated Defendant to, among other things, repair

or replace the Home if the Home suffered from accidental fire damage.
5.

That on January 17,2007, the Home was accidentally damaged by fire.

6.

That Plaintiffs contracted with a local contractor, Dave's, Inc., on May 20, 2007,

to repair the Home pursuant to a written estimate provided by Defendant.
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7.

That the estimate was subsequently revised during the repair of the Home.

8.

That Defendant has paid approximately $197,065.67 towards the repairs to the

cost of the Home to date.
9.

That as of June 4, 2009, Dave's, Inc., claims that it was owed approximately

$91,357.82 more for the work it performed to repair the Home (the "Unpaid Amount").
10.

That Dave's, Inc., sued Plaintiffs on December 13,2009, for the Unpaid Amount.

11.

That on September 9, 2009, Plaintiffs tendered the defense of the Dave's, Inc.,

lawsuit to Defendant, but Defendant refused to accept Plaintiffs' tender of defense.
12.

That Plaintiffs have been forced to expend monies and resources to defend the

Dave's, Inc., lawsuit, which costs should be paid by Defendant.
13.

That Defendant's failure to pay Dave's, Inc., the Unpaid Amount or to defend the

lawsuit filed against Plaintiffs by Dave's, Inc., is in breach ofthe Policy.
14.

That venue and jurisdiction are proper under Idaho Code § 5-514 as the

Defendant does business in the state of Idaho, the Home is located in the state of Idaho, and
Defendant's culpable acts were committed within the state of Idaho.
COUNT ONE
BREACH OF CONTRACT
15.

The contents of paragraphs 1 through 14 above are realleged and incorporated

herein by reference as if fully set forth herein.
16.

That the Policy is a valid and binding contract between Plaintiffs and Defendant.

17.

That the Policy obligated Defendant to, among other things, repair or replace the

Home if the Home suffered from accidental fire damage.
18.

That the Home did suffer from accidental fire damage and such damage was

covered by the Policy.
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:

19.

That Defendant has failed to fully pay for the repairs to the Home as required by

the Policy.
20.

That Defendant's failure to fully pay for the repairs to the Home amounts to a

breach of the Policy.
21.

That as a result of Defendant's breach of the Policy, Plaintiffs have been damaged

in an amount to be proven at trial.
COUNT TWO
INDEMNIFICATION
22.

The contents of paragraphs 1 through 21 above are realleged and incorporated

herein by reference as if fully set forth herein.
23.

That the Policy obligated Defendant to, among other things, repair or replace the

Home if the Home suffered from accidental fire damage.
24.

That the Defendant has failed to fully pay for the repairs to the Homes as required

by the Policy.
25.

That Dave's, Inc., has filed a lawsuit against Plaintiffs claiming that it was not

fully paid for the repair work it performed on the Home under the Policy.
26.

That the Defendant has an obligation under the Policy and/or Idaho common law

to indemnify Plaintiffs for any costs or expenses they incur in defending against Dave's, Inc.,
lawsuit, and any damages that are awarded to Dave's, Inc., in such lawsuit.
27.

That the amount of Defendant's indemnification shall be proven at trial.
COUNT THREE
BREACH OF COVENANT OF GOOD FAITH AND FAIR DEALING

28.

The contents of paragraphs 1 through 27 above are realleged and incorporated

herein by reference as if fully set forth herein.
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29.

That implied in all contracts, including the Policy, is a covenant of good faith and

fair dealing.
30.

That by failing to honor the terms of the Policy and fully pay for the repairs to the

Homes as required by the Policy, Defendant is in breach of the covenant of good faith and fair
dealing.
31.

That as a result of Defendant's breach of the covenant of good faith and fair

dealing, Plaintiffs have been damaged in an amount to be proven at trial.
COUNT FOUR
INSURANCE BAD FAITH
32.

The contents of paragraphs 1 through 31 above are realleged and incorporated

herein by reference as if fully set forth herein.
33.

That as an insurer of Plaintiffs, Defendant has a special relationship to the

Plaintiffs and owes certain duties to Plaintiffs under Idaho law.
34.

That Defendant, by failing to honor the terms of the Policy and fully pay for the

repairs to the Homes as required by the Policy and defend Plaintiffs in the Daves, Inc., litigation,
has breached its fiduciary duties to Plaintiff, and such breach of duties amounts to insurance bad
faith.
35.

That as a result of Defendant's insurance bad faith, Plaintiffs have been damaged

in an amount to be proven at trial.
COUNT FIVE
ATTORNEYS FEES
36.

The contents of paragraphs 1 through 35 above are realleged and incorporated

herein by reference as if fully set forth herein
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37.

As a direct and proximate result of Defendant's breach of contract and bad faith,

as set forth above, Plaintiffs have been forced to employ Eberle, Berlin, Turnbow, Kading &
McKlveen, Chartered, for the prosecution of this action and are entitled to recover reasonable
costs and attorneys' fees pursuant to I.C.

§~

12-120, 12-121 and/or other applicable statutes. In

the event judgment is entered in this matter by default, Plaintiffs request the sum of at least
$3,000.00 as reasonable attorneys' fees or such other sum as the Court deems just and reasonable
if this matter is contested.
WHEREFORE, Plaintiffs pray for judgment against Defendant as follows:
A.

That Plaintiffs be awarded damages for Defendant's breach of contract and bad

faith in an amount to be proven at trial;
B.

That Plaintiffs be indemnified by Defendant for any damages it might be required

to pay Dave's, Inc., and for any out-of-pocket expenses Plaintiffs incur in defending against
Dave's, Inc., lawsuit;
C.

That Plaintiffs be awarded reasonable attorneys' fees and costs incurred in the

prosecution of this action, or, in the event default judgment is entered, in the amount of
$3,000.00; and,
D.

That Plaintiffs be awarded such other and further relief as the Court deems just

and equitable under the circumstances.
DATED this 5th day of August, 2010.
.....--........DING,TURNBOW,
......--........DING,TURNBOW,
EN,CHTD
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the above and foregoing document
was served upon the following attorney this 5th day of August, 2010 as indicated below and
addressed as follows:
David P. Claiborne
Ringert Law Chartered
Post Office Box 2773
Boise, Idaho 83701-2773

IBl
IB1 U.S. Mail
o Hand Delivery
o Facsimile (208) 342-4657
o Email: dpc@ringertlaw.com

Attorneys for Dave's, Inc.

James D. LaRue
ELAM & BURKE, P.A.
251 West Front Street, Suite, 300
Post Office Box 1539
Boise, Idaho 83701-1539

IBl
IB1 U.S. Mail
o Hand Delivery
o Facsimile (208) 384-5844
o Email: JDL@elamburke.com

Attorneys for State Farm Fire and Casualty Co.

AMENDED ANSWER, COUNTERCLAIM AND THIRD-PARTY COMPLAINT - Page 15
48020-1 / 00193347.000

000084

NO._=_
NO'
_=_ _~_+4-_
~_+4-_
A.M
_ _ _ _ _F_.'
F_';~M.
=
AM;RM.

if;/() =
'l;/(j

DAVID P. CLAIBORNE
[Idaho State Bar No. 6579]

RINGERT LAW CHARTERED
455 South Third Street
P. O. Box 2773
Boise, Idaho 83701-2773
Telephone: (208) 342-4591
Facsimile: (208) 342-4657
E-mail: dpc@ringertlaw.com

AUG 062010
J. DAVID NAVARRO, Clerk
By J. RANDALL
DEPUTY

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

DAVE'S INC., an Idaho Corporation doing
business as Dave's Construction;
Plaintiff,

Case No. CV OC 09-15542

PLAINTIFF'S REPLY TO
COUNTERCLAIM

vs.

D. RICHARD LINFORD and LINDSEY
LINFORD, husband and wife;
Defendants.

D. RICHARD LINFORD and LINDSEY
LINFORD, husband and wife;
Plaintiff,
vs.

STATE FARM FIRE AND CASUALTY
COMPANY, an Illinois corporation;
Third Party Defendant.

OR\GINAL
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COMES NOW the Plaintiff, Dave's Inc, by and through its attorneys ofrecord,
of record, Ringert Law

Chartered, and submits this reply to Defendants' Amended Answer, Counterclaim and Third Party
Complaint, filed on or about August 5, 2010.
1.

Plaintiff denies each and every allegation and averment contained

III

the

Counterclaim unless expressly admitted herein.
2.

The Counterclaim fails to state a claim upon which relief can be granted and
therefore ought to be dismissed with prejudice, pursuant to Rule 12 of the Idaho
Rules of Civil Procedure.

3.

Plaintiff ,!dmits paragraphs 1,2,3,4, 5, 6, 7, 8, 9 and 10 of the Counterclaim.

4.

With respect to paragraph 16 ofthe Counterclaim, the allegations thereat are denied
and Plaintiff
affirmatively alleges that discovery in this action is ongoing and subject
Plaintiffaffirmatively
to supplementation and that Plaintiffhas made no conclusive admissions at this time.

5.

Withe respect to paragraph 19 of the Counterclaim, Plaintiff admits that venue and
jurisdiction are proper with this court, but the remainder ofthe allegations contained
at paragraph 19 are denied.

6.

Defendant should be denied the relief it seeks by way of the Counterclaim because
Defendants' demand for equitable relief is improper in that Defendant has an
adequate remedy at law.

7.

Defendant should be denied all or part ofthe
of the reliefit
relief it seeks byway ofits
of its Countercaim
because Defendant expressly or impliedly gave his consent to the actions or conduct
of Plaintiff.
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8.

Defendant should be denied all or part of the relief it seeks by way of its
Counterclaim for the reason that the Plaintiff duly and fully performed all of the
conditions and requirements of the contract between the parties.

9.

Defendant should be denied all or part of the relief it seeks by way of the
Counterclaim under the individual and collective principles of estoppel, quasI
estoppel, and waiver.

10.

Defendant should be denied all or part of the relief it seeks by way of its
Counterclaim because the Defendant materially breached the contracts in question.

11.

Defendant should be denied all or part of the relief it seeks by way of its
Counterclaim because the Defendants have unclean hands.

12.

Plaintiff has been required to retain the attorney services ofRingert Law Chartered
in order to defend against the Counterclaim. In the event that Plaintiffprevails
Plaintiff prevails on the
Counterclaim, Plaintiffis entitled to an award ofreasonable
of reasonable attorney fees, reasonable
litigation expenses and court costs incurred relative to the defense of the
Counterclaim, pursuant to Idaho Code § § 12-101, 12-120, 12-121 and/or Rule 54 of
the Idaho Rules of Civil Procedure.

WHEREFORE, Plaintiff PRAYS that Defendants take nothing in or by way of the
Counterclaim, that the same be dismissed with prejudice, and that Plaintiff be awarded its attorney
fees, litigation expenses and court costs incurred in relation hereto.
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DATED this ~ day of August, 2010.
RINGERT LAW CHARTERED

~,PC~cc0~
~~c::0~

by:

D aVi:CIaib orne
DaVi:CiaibOfl1e

CERTIFICATE OF MAILING
I hereby certify that a true and correct copy of the foregoing document was served on the
following on this 6~ day of August, 2010 by the following method:

6!:!.

Corey J. Rippee,
Eberle, Berlin et al
1111 West Jefferson Street, Ste. 530
PO Box 1368
Boise,ID 83701
Attorneys for Defendants

[ ~.S. First Class Mail, Postage Prepaid
[_]
[_J U.S. Certified Mail, Postage Prepaid
[_]
[_J Federal Express
[_]
[_J Hand Delivery
[_]
[_J Facsimile
[_]
[_J Electronic Mail

James D. LaRue
PA
Elam & Burke, PA
251 E.
E. Front St., Ate. 3bo
PO Box 1539
Boise, ID 83701
Attorneys for Third Party Defendants

[_]
[_J
[_]
[_J
[_]
[_J
[_]
[_J
[_]
[_J

[~.S. First Class Mail, Postage Prepaid

U.S. Certified Mail, Postage Prepaid
Federal Express
Hand Delivery
Facsimile
Electronic Mail

UR?:>'
UR?:>"

>

David P. Claiborne
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James D. LaRue
Matthew L. Walters
ELAM & BURKE, P.A.
251 East Front Street, Suite 300
Post Office Box 1539
Boise, Idaho 83701-1539
Telephone: (208) 343-5454
Facsimile: (208) 384-5844
LaRue - ISB #1780
Walters - ISB #6599
Attorneys for Third-Party Defendant, State
Farm Fire and Casualty Company

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
DAVE'S INC., an Idaho Corporation doing
business as Dave's Construction,
Case No. CV-OC-0915542
Plaintiff,
STATE FARM FIRE AND CASUALTY
COMPANY'S MOTION FOR PARTIAL
SUMMARY JUDGMENT

vs.
D. RICHARD LINFORD and LINDSEY
LINFORD, husband and wife,
Defendants.
D. RICHARD LINFORD and LINDSEY
LINFORD, husband and wife,
Third-Party Plaintiffs,
vs.
STATE FARM FIRE AND CASUALTY
COMPANY, an Illinois corporation,
Third-Party Defendant.

STATE FARM FIRE AND CASUALTY COMPANY'S MOTION FOR
PARTIAL SUMMARY JUDGMENT-1

OR\G\NAL
000089

...

State Farm Fire and Casualty Company ("State Farm"), by and through its attorneys of
record, Elam & Burke, P.A., respectfully moves this Court, pursuant to Rule 56 of the Idaho
Rules of Civil Procedure, for partial summary judgment in State Farm's favor on the grounds and
for the reasons that State Farm does not owe D. Richard and Lindsey Linford a duty to defend or
a duty to indemnify the claims asserted in Dave's Inc.' s Amended Verified Complaint.
This Motion is based upon the records, files, and pleadings in this action, together with
the Affidavit of Steven T. Yoest in Support of State Farm Fire and Casualty Company's Motion
for Partial Summary Judgment and the Memorandum in Support of State Farm Fire and Casualty
Company's Motion for Partial Summary Judgment filed herewith.

DATED this ~ day of November, 2010.

ELAM & BURKE, P.A.

BY:~~zrh.1~.

LaRue:<)te
LaRue:ote Firm
Attorneys for Third-Party Defendant,
State Farm Fire and Casualty Company
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this ~ day of November, 2010, I caused a true and
correct copy of the above and foregoing instrument to be served upon the following in the
manner indicated below:
David P. Claiborne

r

RINGERT LAW CHARTERED

P.O. Box 2773
Boise, Idaho 83701-2773

U.S. Mail
Hand Delivery
Federal Express
Facsimile Transmission

(Attorney for Plaintiff)

Corey J. Rippee
;/

EBERLE, BERLIN, KADING, TURNBOW,
& McKLvEEN, CHARTERED

1111 West Jefferson Street, Suite 530
P.O. Box 1368
Boise, Idaho 83701

U.S. Mail
Hand Delivery
Federal Express
Facsimile Transmission

(Attorneys for Defendants/Third-Party Plaintiffs)

.~~
D. LaRue
Jam D:LaRUe
I

~
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James D. LaRue
Matthew L. Walters
ELAM & BURKE, P.A.
251 East Front Street, Suite 300
Post Office Box 1539
Boise, Idaho 83701-1539
Telephone: (208) 343-5454
Facsimile: (208) 384-5844
LaRue - ISB #1780
Walters - ISB #6599
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Attorneys for Third-Party Defendant, State
Farm Fire and Casualty Company

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
DAVE'S INC., an Idaho Corporation doing
business as Dave's Construction,
Case No. CV-OC-0915542
Plaintiff,
vs.
D. RICHARD LINFORD and LINDSEY
LINFORD, husband and wife,

AFFIDAVIT OF STEPHEN T. YOEST
IN SUPPORT OF STATE FARM FIRE
AND CASUALTY COMPANY'S
MOTION FOR PARTIAL SUMMARY
JUDGMENT

Defendants.
D. RICHARD LINFORD and LINDSEY
LINFORD, husband and wife,
Third-Party Plaintiffs,
vs.
STATE FARM FIRE AND CASUALTY
COMPANY, an Illinois corporation,
Third-Party Defendant.
AFFIDAVIT OF STEPHEN T. YOEST IN SUPPORT OF STATE FARM FIRE AND
CASUALTY COMPANY'S MOTION FOR PARTIAL SUMMARY JUDGMENT-1
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STATE OF IDAHO
County of Ada

)
) ss:
)

Stephen T. Yoest, being first duly sworn upon oath, deposes and says:
1.

I am a Team Manager for Defendant State Farm Fire and Casualty Company

("State Farm"). My duties as a team manager include supervising claims representatives
assigned to my team and supervising the handling of the claims assigned to those team members.
I am familiar with Policy No. 12-BX-7416-6 in conjunction with the January 19, 2007, fire that
occurred at D. Richard and Lindsey Linfords' ("the Linfords") home at 2241 E. Gossamer Lane,
Boise, Idaho, and I make this affidavit based on personal knowledge.
2.

Attached hereto as Exhibit A is a true and correct copy of the Certified Certificate

of Coverage, State Farm Homeowners Policy, Policy No. 12-BX-7416-6.
3.

Attached hereto as Exhibit B is a true correct copy of correspondence dated

September 9,2009, from the Linfords' counsel, Corey Rippee, to State Farm.
4.

Attached hereto as Exhibit C is a true correct copy of correspondence dated

November 11, 2009, from me, as the Team Manager for State Farm, to the Linfords.

AFFIDAVIT OF STEPHEN 1.
T. YOEST IN SUPPORT OF STATE FARM FIRE AND
CASUALTY COMPANY'S MOTION FOR PARTIAL SUMMARY JUDGMENT - 2
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n rei.
DATED this
IS ~ day of November, 2010.

~111C
Steph~T.YOest

{

rd.-day of November, 2010.
3rLday
SUBSCRIBED AND SWORN to before me this 3

130
eo

Notary Public for Idaho
t sL!!.
Residing at:
Commission expires: c:r ~ 2'2..- '2... 0 4>{

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this ~ day of November, 2010, I caused a true and
correct copy of the above and foregoing instrument to be served upon the following in the
manner indicated below:
David P. Claiborne
RINGERT LAW CHARTERED

P.O. Box 2773
Boise, Idaho 83701-2773

U.S. Mail
-- Hand Delivery
Federal Express
Facsimile Transmission

(Attorney for Plaintiff)

Corey J. Rippee
EBERLE, BERLIN, KADING, TURNBOW
& McKLVEEN, CHARTERED

1111 West Jefferson Street, Suite 530
P.O. Box 1368
Boise, Idaho 83701

U.S. Mail
.....- Hand Delivery
Federal Express
Facsimile Transmission

(Attorneys for Defendants/Third-Party Plaintiffs)
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State Farm Fire and Casualty Company
Home Office, Bloomington, Illinois 61710

A .
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Dupont Operations Center
P.O. Box 5000
Dupont, Washington 98327-5000

CERTIFICATE

I, the undersigned, do hereby certify that I am custodian of the
records pertaining to the issuance of policies issued by
State Farm Fire and Casualty Company of Bloomington, IL
that are processed by the Personal Lines Fire Division of the
Dupont Operations Center, Dupont Washington.
Based on our available records, I further certify that the attached
Renewal Certificate prepared May 24, 2006 represents a true copy of
the policy provisions and coverages as of Jan 18, 2007
for policy 12-BX-7416-6 issued to Linford, D Richard & Lindsey

Sea Moore
Un erwriting Team Manager
S ate Farm Fire and Casualty Company
upont Operations Center
Dupont, WA 98327
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This policy is one of the broadest forms available today, and provides you with outstanding value tor your insurance dollars.
However, we want to point out that every policy contains limitations and exclusions. Please read your policy carefully,
especially "Losses Not Insured" and all exclusions.
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HOMEOWNERS POLICY

I

DECLARATIONS CONTINUED
We agree to provide the insurance described in this policy:
1. based on your payment of premium for the coverages you
chose;

4. this policy contains all of the agreements between you
and us and any of our agents.

2. based on your compliance with all applicable provisions
of
01 this policy; and

Unless otherwise indicated in the application, you state that
during the three years preceding the time of your application
for this insurance your Loss History and Insurance History
are as follows:

3. in reliance on your statements in these Declarations.
You agree, by acceptance of this policy, that:
1. you will pay premiums when due and comply with the
provisions of the policy;
2. the statements in these Declarations are your statements and are true;

I

3. we insure you on the basis your statements are true; and

1. Loss History: you have not had any losses, insured or
not; and
2. Insurance History: you have not had any insurer or
agency cancel or refuse to issue or renew similar insurance to you or any household member.

DEFINITIONS
"You" and "your" mean the "named insured" shown in the
Declarations. Your spouse is included if a resident of your
household. "We", "us" and "our" mean the Company shown
in the Declarations.
Certain words and phrases are defined as follows:
1. "bodily injury" means physical injury, sickness, or disease to a person. This includes required care, loss of
services and death resulting therefrom.
Bodily injury does not include:

2. "business" means a trade, profession or occupation.
This includes farming.
3. "Declarations" means the policy Declarations, any
amended Declarations, the most recent renewal notice
or certificate, an Evidence of Insurance form or any
endorsement changing any of these.
4. "insured" means you and, if residents of your household:
a. your relatives; and

a. any of the following which are communicable: disease, bacteria, parasite, virus, or other organism, any
of which are transmitted by any insured to any other
person;

b. any other person under the age of 21 who is in the
care of a person described above.

b. the exposure to any such disease, bacteria, parasite,
virus, or other organism by any insured to any other
person; or

c. with respect to animals or watercraft to which this
policy applies, the person or organization legally
responsible for them. However, the animal or watercraft must be owned by you or a person included in
4.a. or 4.b. Aperson
A person or organization using or having
custody of these animals or watercraft in the course
a business, or without permission of
ot the owner, is
of abusiness,
not an insured; and

c. emotional distress, mental anguish, humiliation,
mental distress, mental injury, or any similar injury
unless it arises out of actual physical injury to some
person.

I

Under Section II, "insured" also means:

I

I
I

I
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a vehicle included in 6.a. is not amotor
a motor
or carried on avehicle
vehicle;

d. with respect to any vehicle to which this policy applies, any person while engaged in your employment
a person included in 4.a. or 4.b.
or the employment of aperson

amotorized golf cart, snowmobile, motorized bicycle,
c. amotorized
motorized tricycle, all-terrain vehicle or any other
similar type equipment owned by an insured and
designed or used for recreational or utility purposes
off public roads, while off an insured location. A
motorized golf cart while used for golfing purposes is
a motor vehicle; and
not amotor

5. "insured location" means:

a. the residence premises;
b. the part of any other premises, other structures and
grounds used by you as a residence. This includes
premises, structures and grounds you acquire while
this policy is in effect for your use as a residence;

d. any vehicle while being towed by or carried on a
vehicle included in 6.a., S.b.
6.b. or S.c.
6.c.

c. any premises used by you in connection with the
premises included in S.a. or S.b.;

7. "occurrence", when used in Section II" of this policy,
conditions.
means an accident, including exposure to conditions,
which results in:

d. any part of a premises not owned by an insured but
where an insured is temporarily residing;

a. bodily injury; or

e. land owned by or rented to an insured on which a
one or two family dwelling is being constructed as a
residence for an insured;
f.

b. property damage;
during the policy period. Repeated or continuous exposure to the same general conditions is considered to be
one occurrence.

individual or family cemetery plots or burial vaults
owned by an insured;

8. "property damage" means physical damage to or de-

g. any part of a premises occasionally rented to an
insured for other than business purposes;

struction of tangible property, including loss of use of this
property. Theft or conversion of property by any insured
is not property damage.

h. vacant land owned by or rented to an insured. This
does not include farm land; and
i.

9. "residence employee" means an employee of an insured who performs duties, including household or domestic services, in connection with the maintenance or
use of the residence premises. This includes employees who perform similar duties elsewhere for you. This
does not include employees while performing duties in
connection with the business of an insured.

farm land (without buildings), rented or held for rental
to others, but not to exceed a total of 500 acres,
regardless of the number of locations.

6. "motor vehicle", when used in Section"
Section II of this policy,
means:

10. "residence premises" means:

a motorized land vehicle designed for travel on public
a. amotorized
roads or subject to motor vehicle registration. A motorized land vehicle in dead storage on an insured
a motor vehicle;
location is not amotor

a. the one, two, three or four-family dwelling, other
structures and grounds; or
b. that part of any other building;

b. a trailer or sem.i-trailer designed for travel on public
roads and subject to motor vehicle registration. A
boat, camp, home or utility trailer not being towed by

where you reside and which is shown in the Declarations.
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SECTION I • COVERAGES

COVERAGE A-DWELLING
A-DWELLING

a part ofthe realty. At your request, we
otherwise forming apart
will cover personal property owned by others while the
property is on the part of the residence premises occupied exclusively by an insured. At your request, we will
also cover personal property owned by a guest or a
residence employee, while the property is in any other
residence occupied by an insured:

1. Dwelling. We cover the dwelling used principally as a
private residence on the residence premises shown in
the Declarations.
Dwelling includes:
a. structures attached to the dwelling;

We cover personal property usually situated at an inother than the residence premises,
sured's residence, otherthan
for up to $1,000 or 10% of the Coverage B limit,
limit. whichever is greater. This limitation does not apply to personal
property in a newly acquired principal residence for the
first 30 days after you start moving the property there. If
the residence premises is a newly acquired principal
residence, personal property in your immediate past
principal residence is not subject to this limitation for the
first 30 days after the inception of this policy.

b. materials and supplies located on or adjacent to the
residence premises for use in the construction,
alteration or repair of the dwelling or other structures
on the residence premises;
c. foundation, floor slab and footings supporting the
dwelling; and
d. wall-to-wall carpeting attached to the dwelling.
2. Dwelling Extension. We cover other structures on the
residence. premises, separated from the dwelling by
clear space. Structures connected to the dwelling by only
a fence, utility line, or similar connection are considered
to be other structures.

Special Limits of Liability. These limits do not increase
the Coverage B limit. The special limit for each of the
following categories is the total limit for each loss for all
property in that category:

We do not cover other structures:

a. $200 on money, coins and medals, including any of
these that are a part of acollection,
a collection, and bank notes;

a. not permanently attached to or otherwise forming a
part of the realty;

b. $1,000 on property used or intended for use in a
business, including merchandise held as samples or '
for sale or for delivery after sale, while on the residence premises. This coverage is limited to $250 on
such property away from the residence premises.

b. used in whole or in part for business purposes; or
c. rented or held for rental to a person not a tenant of
the dwelling, unless used solely as a private garage.
3. Property Not Covered. We do not cover:

.Electronic data processing system equipment or the
.Electronic
recording or storage media used with that equipment
is not included under this coverage;

a. land, including the land necessary to support any
A property;
Coverage Aproperty;
b. any costs required to replace, rebuild, stabilize, or
otherwise restore the land; or

c. $1,000 on securities, checks, cashier's checks, travchecks, money orders and other negotiable
eler's checks,·
deeds, evidences of debt,
instruments, accounts, deeds.
letters of credit, notes other than bank notes, manuscripts, passports and tickets;

c. the costs of repair techniques designed to compensate for or prevent land instability to any property,
whether or not insured under Coverage A.

COVERAGEB·PERSONALPROPERTY
COVERAGEB-PERSONALPROPERTY

d. $1,000 on watercraft of all types and outboard mofurnishings and equiptors, including their trailers, fumishings
ment;

1. Property Covered. We cover personal property owned
or used by an insured while it is anywhere in the world.
This includes structures not permanently attached to or

e. $1,000 on trailers not used with watercraft;
3
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f.

property of an insured in a sleeping room rented to
others by an insured;

$2,500 on stamps, trading cards and comic books,
including any of these that are a part of a collection;

h. property rented or held for rental to others away from
the residence premises;

g. $2,500 for loss by theft of firearms;
h, 52,500 for loss by theft of silverware and goldware;
h.

i.

j.

$5,000 on electronic data processing system equipment and the recording or storage media used with
that equipment. There is no coverage for said equipment or media while located away from the residence premises except when said equipment or
media are removed from the residence premises for
the purpose of repair, servicing or temporary use. An
insured student's equipment and media are covered
while at a residence away from home; and
$5,000 on anyone article and $10,000 in the aggregate for loss by theft of any rug, carpet (except
wall-to-wall carpet), tapestry, wall-hanging or other
similar article.

any citizens band radios, radio telephones, radio
transceivers, radio transmitters, radar or laser detectors, antennas and other similar equipment permanently attached to an engine or motor propelled
vehicle;

j.

books of account, abstracts, drawings, card index
systems and other records. This exclusion does not
apply to any recording or storage media for electronic
data processing. We will cover the cost of blank
books, cards or other blank material plus
pius the cost of
labor you incur for transcribing or copying such records; or

k. recording or storage media for electronic data procreplaced with other of like kind
essing that cannot be rep/aced
and quality on the current retail market.

2. Property Not Covered. We do not cover:
a. articles separately described and specifically insur.ed
in this or any other insurance;

COVERAGE C - LOSS OF USE
1. Additional Living Expense. When a Loss Insured
causes the residence premises to become uninhabitable, we will cover the necessary increase in cost you
incur to maintain your standard of living for up to 24
months. Our payment is limited to incurred costs for the
shortest of: (a) the time required to repair or replace the
premises; (b) the time required
reqUired for your household to
settle elsewhere; or (c) 24 months. This coverage is not
reduced by the expiration of this policy.

b. animals, birds or fish;
c. any engine or motor propelled vehicle or machine,
including the parts, designed for movement on land.
We do cover those not licensed for use on public
highways which are:
(1) used solely to service the insured location; or
(2) designed for assisting the handicapped;

2. Fair Rental Value. When aLoss
a Loss Insured causes that part
of the residence premises rented to others or held for
rental by you to become uninhabitable, we will cover its
fair rental value. Payment shall be for the shortest time
required to repair or replace the part of the premises
rented or held for rental, but not to exceed 12 months.
This period of time is not limited by expiration of this
policy. Fair rental value shall not include any expense that
does not continue while that part of the residence premises rented or held for rental is uninhabitable.

d. devices or instruments for the recording or reproduction of sound permanently attached to an engine or
motor propelled vehicle. We do not cover tapes,
wires, records or other mediums that may be used
with these devices or instruments while in the vehicle;
e. aircraft and parts;
f.

i.

property of roomers, boarders, tenants and other
residents not related to an insured. We do cover
property of roomers, boarders and other residents
related to an insured;

3. Prohibited Use. When acivil
a civil authority prohibits your use
of the residence premises because of direct damage to
a neighboring premises by a Loss Insured, we will cover
any resulting Additional Living Expense and Fair Rental

g. property regularly rented or held for rental to others
by an insured. This exclusion does not apply to
·1
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4. Fire Department Service Charge. We will pay up to
$500 for your liability assumed by contract or agreement
forfire departmentcharges.
department charges. This means charges incurred
fortire
when the fire department is called to save or protect
covered property from a Loss Insured. No deductible
applies to this coverage. This coverage may increase the
limij otherwise applicable.

Value. Coverage is for aperiod
a period not exceeding two weeks
while use is prohibited.
We do not cover loss or expense due to cancellation of
a lease or agreement.
SECTION I - ADDITIONAL COVERAGES
The following Additional Coverages are subject to all the
terms, provisions, exclusions and conditions of this policy.

5. Property Removed. Covered property, while being removed from a premises endangered by a Loss Insured,
is covered for any accidental direct physical loss. This
coverage also applies to the property for up to 30 days
while removed. We will also pay for reasonable expenses
incurred by you for the removal and return of the covered
property. This coverage does not increase the limit applying to the property being removed.

1. Debris Removal. We will pay the reasonable expenses
you incur in the removal of debris of covered property
damaged by a Loss Insured. This expense is included in
the limit applying to the damaged property.
When the amount payable for the property damage plus
the debris removal exceeds the limit for the damaged
property, an additional 5% of that limit is available for
debris removal expense. This additional amount of insurance does not apply to Additional Coverage, item 3.
Trees, Shrubs and Other Plants.

I
,

•
l

I

6. Credit Card, Bank Fund Transfer Card, Forgery and
Counterfeit Money.
a. We will pay up to $1,000 for:
(1) the legal obligation of an insured to pay because
of the theft or unauthorized use of credit cards
and bank fund transfer cards issued to or registered in an insured's name. If an insured has
not complied with all terms and conditions under
which the cards are issued, we do not cover use
by an insured or anyone else;

We wilt also pay up to $500 in the aggregate for each loss
to cover the reasonable expenses you incur in the removal of tree debris from the residence premises when
the tree has caused a Loss Insured to Coverage A
property.
2. Temporary Repairs. If damage is caused by a Loss.
Insured, we will pay the reasonable and necessary cost
you incur for temporary repairs to covered property to
protect the property from further immediate damage or
loss. This coverage does not increase the limit applying
to the property being repaired.

(2) loss to an insured caused by forgery or alteration
of any check or negotiable instrument; and
(3) loss to an insured through acceptance in good
faith of counterfeit United States or Canadian
paper currency.

3. Trees, Shrubs and Other Plants. We cover outdoor
trees, shrubs, plants or lawns, on the residence premises, for direct loss caused by the following: Fire or
lightning, Explosion, Riot or civil commotion, Aircraft,
Vehicles (not owned or operated by a resident of the
residence premises), Vandalism or malicious mischief
or Theft.

No deductible applies to this coverage.
We will not pay more than the limit stated above for
forgery or alteration committed by anyone person.
This limit applies when the forgery or alteration involves one or more instruments in the same loss.
b. We do not cover loss arising out of business pursuits
or dishonesty of an insured.

The limit for this coverage, including the removal of
debris, shall not exceed 5% of the amount shown in the
Declarations for COVERAGE A - DWELLING. We will
not
nol pay more than $500 for anyone outdoor tree, shrub
or plant, including debris removal expense. This coverage may increase the limit otherwise applicable. We do
not cover property grown for business purposes.

c. Defense:
(1} We may make any investigation and settle any
claim or suit that we decide is appropriate. Our
obligation to defend claims or suits ends when
5
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a. volcanic blast or airborne shock waves;

the amount we pay for the loss equals our limit of
liability.

b. ash, dust or particulate matter; or

(2) If claim is made or a suit is brought against an
insured for liability under the Credit Card or Bank
Fund Transfer Card coverage, we will provide a
defense. This defense is at our expense by counsel of our choice.

c. lava flow.
We will also pay for the removal of that ash, dust or
particulate matter which has caused direct physical loss
to a covered building or covered property contained in a
building.

(3) We have the option to defend at our expense an
insured or an insured's bank against any suit
for the enforcement of payment under the Forgery coverage.

One or more volcanic eruptions that occur within a 72hour period shall be considered one volcanic eruption.
This coverage does not increase the limit applying to the
damaged property.

7. Power Interruption. We cover accidental direct physical
a change of temperaloss caused directly or indirectly by achange
ture which results from power interruption that takes
place on the residence premises. The power interruption must be caused by a Loss Insured occurring on the
residence premises. The power lines off the residence
premises must remain energized. This coverage does
not increase the limit applying to the damaged property.

11. Collapse. We insure only for direct physical loss to
covered property involving the sudden, entire collapse of
a building or any part of a building.
Collapse means actually fallen down or fallen into pieces.
It does not include settling, cracking, shrinking, bulging,
expansion, sagging or bowing.

8. Refrigerated Products. Coverage B is extended to

The collapse must be directly and immediately caused
only by one or more of the following:

cover the contents of deep freeze or refrigerated units on
the residence premises for loss due to power failure or
mechanical failure. If mechanical failure or power failure
is known to you, all reasonable means must be used to
protect the property insured from further damage or this
coverage is void. Power failure or mechanical failure shall
not include:

a. perils described in SECTION I·
I- LOSSES INSURED,
COVERAGE B •- PERSONAL PROPERTY. These
perils apply to covered building and personal property
for loss insured by this Additional Coverage;

a. removal of a plug from an electrical outlet; or

a supporting or weight-bearing strucb. hidden decay of asupporting
tural member of the building;

b. turning off an electrical switch unless caused by a
Loss Insured.

c. hidden insect or vermin damage to a structural member of the building;

This coverage does not increase the limit applying to the
damaged property.

d. weight of contents, equipment, animals or people;
e. weight of ice, snow, sleet or rain which collects on a
roof; or

9. Arson Reward. We will pay $1,000 for information which
leads to an arson conviction in connection with a fire loss
to property covered by this policy. This coverage may
increase the limit otherwise applicable. However, the
$1,000 limit shall not be increased regardless of the
number of persons providing information.

f.

10. Volcanic Action. We cover direct physical loss to a
covered building or covered property contained in a
building resulting from the eruption of a volcano when the
loss is directly and immediately caused by:

use of defective material or methods in the construction (includes remodeling or renovation) of the building, if the collapse occurs during the course of the
construction of the building.

Loss to an awning, fence, patio, pavement, swimming
pool, underground pipe, flue, drain, cesspool, septic tank,
foundation, retaining wall, bulkhead, pier, wharf or dock
is not included under items b., c., d., e. and f. unless the

6
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loss is the direct and immediate cause of the collapse of
the building.

increased at the same rate as the increase in the Inflation
Coverage Index shown in the Declarations.

This coverage does not increase the limit applying to the
damaged property.

To find the limits on a given date:
1. divide the Index on that date by the Index as of the
effective date of this Inflation Coverage provision; then

12. Locks. We will pay the reasonable expenses you incur
to re-key locks on exterior doors of the dwelling located
on the residence premises, when the keys to those
locks are a part of a covered theft loss.

2. multiply the resulting factor by the limits of liability for
Coverage A, Coverage B and Option 10 separately.
The limits of liability will not be reduced to less than the
amounts shown in the Declarations.

No deductible applies to this coverage.

If during the term of this policy the Coverage A limit of liability
Inf!ation
is changed at your request, the effective date of this Inflation
Coverage provision is changed to coincide with the effective
date of such change.

INFLATION COVERAGE
The limits of liability shown in the Declarations for Coverage A, Coverage B and, when applicable, Option 10 will be

SECTION I - LOSSES INSURED
COVERAGE A • DWELLING

6. Vehicles, meaning impact by a vehicle.

We insure for accidental direct physical loss to the property
described in Coverage A, except as provided in SECTION II••
LOSSES NOT INSURED.

7. Smoke, meaning sudden and accidental damage from
smoke.
This peril does not include loss caused by smoke from
agricultural smudging or industrial operations.

COVERAGE B • PERSONAL PROPERTY

8. Vandalism or malicious mischief, meaning only willful
and malicious damage to or destruction of property.

We insure for accidental direct physical loss to property
described in Coverage B caused by the following perils,
except as provided in SECTION I· LOSSES NOT INSURED:

9. Theft, including attempted theft and loss of property from
aknown
a known location when it is probable that the property has
been stolen.

1. Fire or lightning.

2. Windstorm or hail. This peril does not include loss to

This peril does not include:

property contained in a building caused by rain, snow,
sleet, sand or dust. This limitation does not apply when
the direct force of wind or hail damages the building
causing an opening in a roof or wall and the rain, snow,
sleet, sand or dust enters through this opening.

a. loss of a precious or semi-precious stone from its
setting;
b. loss caused by theft:

(1) committed by an insured or by any other person
regularly residing on the insured location. Property of a student who is an insured is covered
while located at a residence away from home, if
the theft is committed by a person who is not an
insured;

This peril includes loss to watercraft of all types and their
trailers, furnishings, equipment, and outboard motors,
only while inside a fully enclosed building.
3. Explosion.
4. Riot or civil commotion.

(2) in or to a dwelling under construction or of materials and supplies for use in the construction until
the dwelling is completed and occupied; or

5. Aircraft, including self-propelled missiles and spacecraft.

7
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;

(3) from the part of a residence premises rented to
others:

12. Sudden and accidental discharge or overflow of water
or steam from within aplumbing,
a plumbing. heating, air conditioning
or automatic fire protective sprinkler system, or from
within a household appliance.

(a) caused by a tenant, members of the tenant's
household, or the tenant's employees;

This peril does not include loss:
(b) of money, bank notes, bullion, gold, goldware, silver, silverware, pewterware, platinum, coins and medals;

a. to the system or appliance from which the water or
steam escaped;
b. caused by or resulting from freezing;

(c) of securities, checks, cashier's checks, traveler's checks, money orders and other negoinstruments. accounts, deeds,
deeds.
tiable instruments,
evidences of debt, letters of credit, notes
other than bank notes, manuscripts, passports, tickets and stamps; or

c. caused by or resulting from water or sewage from
outside the residence premises plumbing system
that enters through sewers or drains,
drains, or water which
enters into and overflows from within a sump pump,
sump pump well or any other system designed
deSigned to
remove subsurface water which is drained from the
foundation area; or

(d) of jewelry.
jewelry, watches,
watches. fur garments and garments trimmed with fur, precious and semiprecious stones;

d. caused by or resulting from continuous or repeated
seepage or leakage of water or steam which occurs
over a period of time and results in deterioration,
corrosion. rust, mold, or wet or dry rot.
corrosion,

c. loss caused by theft that occurs away from the residence premises of:
(1) property while at any other residence owned,
to. or occupied by. an insured, except
rented to,
while an insured is temporarily residing there.
Property of a student who is an insured is covered while at a residence away from home;

13. Sudden and accidental tearing asunder, cracking,
burning or bulging of a steam or hot water heating
system, an air conditioning or automatic fire protective
sprinkler system, or an appliance for heating water.
This peril does not include loss:

(2) watercraft of all types, including their furnishings,
equipment and outbo.ard motors; or

a. caused by or resulting from freezing; or
b. caused by or resulting from continuous or repeated
seepage or leakage of water or steam which occurs
over a period of time and results in deterioration,
deterioration.
corrosion, rust, mold,
mold. or wet or dry rot.

(3) trailers and campers designed to be pulled by or
carried on a vehicle.
If the residence premises is a newly acquired principal residence, property in the immediate past principal residence shall not be considered property
away from the residence premises for the first 30
days after the inception of this policy.

14. Freezing of aplumbing,
a plumbing, heating, air conditioning or automatic fire protective sprinkler system, or of a household
appliance.

10. Falling objects. This peril does not include loss to property contained in a building unless the roof or an exterior
wall of the building is first damaged by a falling object.
Damage to the falling object itself is not included.

This peril does not include loss on the residence premises while the dwelling is vacant, unoccupied or being
constructed,
constructed. unless you have used reasonable care to:

11. Weight of ice, snow or sleet which causes damage to
property contained in a building.

b. shut off the water supply and drain the system and
appliances of water.

a. maintain heat in the building; or

8
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15. Sudden and accidental damage to electrical appliances, devices, fixtures and wiring from an increase or
decrease of artificially generated electrical current. We
will pay up to $1,000 under this peril for each damaged
item described above.

16. Breakage of glass, meaning damage to personal property caused by breakage of glass which is a part of a
building on the residence premises. There is no coverage for loss or damage to the glass.

SECTION I - LOSSES NOT INSURED
1. We do not insure for any loss to the property described
in Coverage Awhich
A which consists of, or is directly and immediately caused by, one or more of the perils listed in items
a. through n. below, regardless of whether the loss occurs
suddenly or gradually, involves isolated or widespread
damage, arises from natural or external forces, or occurs
as a result of any combination of these:

f.

continuous or repeated seepage or leakage of water
or steam from a:
(1) heating, air conditioning or automatic fire protective sprinkler system;
(2) household appliance; or
(3) plumbing system, including from, within or
around any shower stall, shower bath, tub installation, or other plumbing fixture, including their
walls, ceilings or floors;

a. collapse, except as specifically provided in SECTION I .- ADDITIONAL COVERAGES, Collapse;
b. freezing of a plumbing, heating, air conditioning or
automatic fire protective sprinkler system, or of a
household appliance, or by discharge, leakage or
overflow from within the system or appliance caused
by freezing. This exclusion only applies while the
dwelling is vacant, unoccupied or being constructed.
This exclusion does not apply if you have used reasonable care to:

which occurs over a period of time. If loss to covered
property is caused by water or steam not otherwise
excluded, we will cover the cost of tearing out and
replacing any part of the building
bUilding necessary to repair
the system or appliance. We do not cover loss to the
system or appliance from which the water or steam
escaped;

(1) maintain heat in the building; or

g. wear, tear, marring, scratching, deterioration, inherent vice, latent defect or mechanical breakdown;

(2) shut off the water supply and drain the system
and appliances of water;

h. corrosion, electrolysis or rust;

c. freezing, thawing, pressure or weight of water or ice,
whether driven by wind or not, to a swimming pool,
hot tub or spa, including their filtration and circulation
systems, fence, pavement, patio, foundation, retaining wall, bulkhead, pier, wharf or dock;

i.

mold, fungus or wet or dry rot;

j.

contamination;

k. smog, smoke from agricultural smudging or industrial
operations;

d. theft in or to a dwelling under construction, or of
materials and supplies for use in the construction,
until the dwelling is completed and occupied;

I.

e. vandalism or malicious mischief or breakage of glass
and safety glazing materials if the dwelling has been
vacant for more than 30 consecutive days immediately before the loss. Adwelling
A dwelling being constructed is
not considered vacant;

m. birds, vermin, rodents, insects, or domestic animals.
glazing
We do cover the breakage of glass or safety glaZing
material which is a part of a building, when caused
rodents. insects or domestic aniby birds, vermin, rodents,
mals; or
g

settling, cracking, shrinking, bulging, or expansion of
pavements, patios, foundation, walls, floors, roofs or
ceilings;
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n. pressure from or presence of tree, shrub or plant
roots.

subsurface water which is drained from the foundation area; or

However, we do insure for any resulting loss from items
a. through m. unless the resulting loss is itself aloss
a loss Not
Insured by this Section.

(3) water below the surface of the ground, including
water which exerts pressure on, or seeps or leaks
through a building, sidewalk, driveway, foundation, swimming pool or other structure.

2. We do not insure under any coverage for any loss which
would not have occurred in the absence of one or more
of the following excluded events. We do not insure for
such loss regardless of: (a) the cause of the excluded
event; or (b) other causes of the loss; or (c) whether other
causes acted concurrently or in any sequence with the
excluded event to produce the loss; or (d) whether the
event occurs suddenly or gradually, involves isolated or
widespread damage, arises from natural or external
Widespread
forces, or occurs as a result of any combination of these:

However, we do insure for any direct loss by fire,
explosion or theft resulting from water damage, provided the resulting loss is itself a loss Insured.
d. Neg/ect,
Neglect, meaning neglect of the insured to use all
reasonable means to save and preserve property at
and after the time of a loss, or when property is
endangered.
e. War, including any undeclared war, civil war, insurrection, rebellion, revolution, warlike act by amilitary
a military
seiZure or
force or military personnel, destruction or seizure
use for a military purpose, and including any consequence of any of these. Discharge of a nuclear
weapon shall be deemed a warlike act even if accidental.

a. Ordinance or law, meaning enforcement of any
ordinance or law regulating the construction, repair
or demolition of a building or other structure.
b. Earth Movement, meaning the sinking, rising, shifting, expanding or contracting of earth, all whether
combined with water or not. Earth movement includes but is not limited to earthquake, landslide,
mudflow, mudslide, sinkhole, subsidence, erosion or
movement resulting from improper compaction, site
selection or any other external forces. Earth movement also includes volcanic explosion or lava flow,
except as specifically provided in SECTION I •- ADDITIONAL COVERAGES, Volcanic Action.

f.

Nuclear Hazard, meaning any nuclear reaction, radiation, or radioactive contamination, all whether controlled or uncontrolled or however caused, or any
consequence of any of these. loss caused by the
nuclear hazard shall not be considered loss caused
by fire, explosion or smoke.
However, we do insure for any direct loss by fire
resulting from the nuclear hazard, provided the resulting fire loss is itself a loss Insured.

However, we do insure for any direct loss by fire
resulting from earth movement, provided the resulting fire loss is itself a loss Insured.

3. We do not insure under any coverage for any loss consisting of one or more of the items below. Further, we do
not insure for loss described in paragraphs 1. and 2.
immediately above regardless of whether one or more of
the follOWing:
following: (a) directly or indirectly cause, contribute to
or aggravate the loss; or (b) occur before, at the same
time, or after the loss or any other cause of the loss:

c. Water Damage, meaning:
(1) flood, surface water, waves, tidal water, tsunami,
seiche, overflow of abody
a body of water, or spray from
any of these, all whether driven by wind or not;
(2) water or sewage from outside the residence
premises plumbing system that enters through
sewers or drains, or water which enters into and
overflows from within a sump pump, sump pump
well or any other system designed to remove

a. conduct, act, failure to act, or decision of any person,
group, organization or governmental body whether
intentional, wrongful, negligent, or without fault;
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of any property (including land, structures, or improvements of any kind) whether on or off the residence premises; or

b. defect, weakness, inadequacy, fault or unsoundness
in:
(1) planning, laning, development, surveying, siting;

c. weather conditions.

(2) design, specifications, workmanship, construc-

However, we do insure for any resulting loss from items
a., b. and c. unless the resulting loss is itself a Loss Not
Insured by this Section.

tion, grading, compaction;
(3) materials used in construction or repair; or

(4) maintenance;

SECTION I - LOSS SETTLEMENT
(4) we will not pay for increased costs resulting from
enforcement of any ordinance or law regulating
a building
the construction, repair or demolition of abuilding
. or other structure, except as provided under Option OL - Building Ordinance or Law Coverage.

Only the loss Settlement provisions shown in the Declarations apply. We will settle covered property losses according
to the following.
COVERAGE A - DWELLING'

1. A1
A1 - Replacement Cost Loss Settlement •Similar Construction.

b. Wood Fences: We will pay the actual cash value at
the time of loss for loss or damage to wood fences,
not to exceed the limit of liability shown in the Declarations for COVERAGE A - DWELLING EXTENSION.

a. We will pay the cost to repair or replace with similar
construction and for the same use on the premises
shown in the Declarations, the damaged part of the
property covered under SECTION I- COVERAGES,
COVERAGE A •- DWELLING, except for wood
fences, subject to the following:

2. A2 •- Replacement Cost Loss SettlementCommon Construction.

(1) until actual repair or replacement is completed,
we will pay only the actual cash value at the time
of the loss of the damaged part of the property,
up to the applicable limit of liability shown in the
Declarations, not to exceed the cost to repair or
replace the damaged part of the property;

a. We will pay the cost to repair or replace with common
construction and for the same use on the premises
shown in the Declarations, the damaged part of the
property covered under SECTION I- COVERAGES,
COVERAGE A - DWELLING, except for wood
fences, subject to the following:

(2) when the repair or replacement is actually completed, we will pay the covered additional amount
you actually and necessarily spend to repair or
replace the damaged part of the property, or an
amount up to the applicable limit of liability shown
in the Declarations, whichever is less;

(1) we will pay only for repair or replacement of the
damaged part of the property with common construction techniques and materials commonly
used by the building trades in standard new
construction. We will not pay the cost to repair or
replace obsolete, antique or custom construction
with like kind and quality;

a replace(3) to receive any additional payments on areplacement cost basis, you must complete the actual
repair or replacement of the damaged part of the
property within two years after the date of loss,
and notify us within 30 days after the work has
been completed; and

(2) until actual repair or replacement is completed,
we will pay only the actual cash value at the time
of the loss of the damaged part of the property,
up to the applicable limit of liability shown in the
Declarations, not to exceed the cost to repair or

illj:,'I

:II
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replace the damaged part of the property as
described in a.(1}
a.(1) above;

actually and necessarily spent to repair or replace
the property; and

(3) when the repair or replacement is actually completed as described in a.(1) above, we will pay
the covered
co'/ered additional amount you actually and
necessarily spend to repair or replace the damaged part of the property, or an amount up to the
applicable limit of liability shown in the Declarations, whichever is less;

(3) if property is not repaired or replaced within two
years after the date of loss, we will pay only the
cost to repair or replace less depreciation.
b. We will pay market value at the time of loss for:
\

(1) antiques, fine arts, paintings, statuary and similar
articles which by their inherent nature cannot be
replaced with new articles;

(t\)
(4) to receive any additional payments on a replace-

ment cost basis, you must complete the actual
repair or replacement of the damaged part of the
property within two years after the date of loss,
and notify uS within 30 days after the work has
been completed; and

(2) articles whose age or history contribute substan-

(5) we will not pay for increased costs resulting from

However, we will not pay an amount exceeding the
smallest of the following for items a. and b. above:

tially to their value including, but not limited to,
to.
items; and
memorabilia, souvenirs and collectors items:
(3) property not useful for its intended purpose.

enforcement of any ordinance or law regulating
a building
the construction, repair or demolition of abuilding
or other structure, except as provided under OpCovertion Ol - Building Ordinance or Law Cover·
age.

(1) our cost to replace at the time of loss;
(2) the full cost of repair;
(3) any special limit of liability described in the policy;
or

b.
g. Wood Fences: We will pay the actual cash value at
the time of loss for loss or damage to wood fences,
not to exceed the limit of liability shown in the Decla·
Declarations for COVERAGE A - DWELLING EXTENSION.

(4) any applicable Coverage B limit of liability.

2. B2 •- Depreciated Loss Settlement.
a. We will pay the cost to repair or replace less depreciation at the time of loss for property covered under
SECTION I .• COVERAGES, COVERAGE B - PERSONAL PROPERTY, except for property listed in
item b. below.

COVERAGEB-PERSONAlPROPERTY
COVERAGE B· PERSONAL PROPERTY
1. B1 • Limited Replacement Cost Loss Settlement.

a. We will pay the cost to repair or replace property
covered under SECTION I . COVERAGES, COVER·
AGE B • PERSONAL PROPERTY, except for property listed in item b. below, subject to the following:

b. We will pay market value at the time of loss for:
(1) antiques, fine arts, paintings, statuary and similar

articles which by their inherent nature cannot be
replaced with new articles;

(1) until repair or replacement is completed, we will
pay only the cost to repair or replace less depreciation;

(2) articles whose age or history contribute substantially to their value including, but not limited to,
memorabilia, souvenirs and collectors items; and

(2) after repair or replacement is completed, we will
pay the difference between the cost to repair or
replace less depreciation and the cost you have

,,
,,
~

(3) property not useful for its intended purpose.
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However, we will not pay an amount exceeding the
smallest of the following for items a. and b. above:

I

I
I
I

(3) any special limit of liability described in the policy,
poiicy,
or
(4) any applicable Coverage B limit of !iability.
liability.

(1) our cost to replace at the time of loss;

I
\

1

(2) the full cost of repair;

SECTION I - CONDITIONS
1. Insurable Interest and Limit of Liability. Even if more
than one person has an insurable interest in the property
covered, we shall not be liable:

(4) produce employees, members of the insured's
household or others for examination under oath
to the extent it is within the insured's power to
do so; and

a. to the insured for an amount greater than the insured's interest; or

e. submit to us, within 60 days after the loss, your
signed, sworn proof of loss which sets forth, to the
best of your knowledge and belief:

b. for more than the applicable limit of liability.
2. Your Duties After Loss. After a loss to which this
insurance may apply, you shall see that the following
duties are performed:

(1) the time and cause of loss;
(2) interest of the insured and all others in the property involved and all encumbrances on the property;

a. give immediate notice to us or our agent. Also notify
the police if the loss is caused by theft. Also notify the
credit card company or bank if the loss involves a
credit card or bank fund transfer card;

(3) other insurance which may cover the loss;

Il

I
I

I

'II
I

.

:II!
I

;~
'!
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'1
I
; I1
'1
.,
: 1l

(4) changes in title or occupancy of the property ; I
during the term of this policy;
; lf

I

I

b. protect the property from further damage or loss,
make reasonable and necessary temporary repairs
required
reqUired to protect the property, keep an accurate
record of repair expenditures;

.\\

(5) specifications of any damaged building and detailed estimates for repair of the damage;

l
1

11

I

'I

(6) an inventory of damaged or stolen personal prop- ;
,
erty described in 2.c.;
d

c. prepare an inventory of damaged or stolen personal
property. Show in detail the quantity, description,
age, replacement cost and amount of loss. Attach to
the inventory all bills, receipts and related documents
that substantiate the figures in the inventory;

Hi

(7) receipts for additional living expenses incurred :1:i,!
and records supporting the fair rental value loss; i
I
and
1I
:1

:jI

(8) evidence or affidavit supporting aclaim
a claim under the :
Credit Card, Bank Fund Transfer Card, Forgery
and Counterfeit Money coverage. stating the
amount and cause of loss.

d. as often as we reasonably require:
(1) exhibit the damaged property;
(2) provide us with records and documents we request and permit us to make copies;

3. Loss to a Pair or Set. In case of loss to a pair or set, we
may elect to:

(3) submit to and subscribe, while not in the presence of any other insured:

a. repair or replace any part to restore the pair or set to
its value before the loss; or

(a) statements; and

b. pay the difference between the depreciated value of
the property before and after the loss.

(b) examinations under oath;
oath: and
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10. Mortgage Clause. The word "mortgagee" includes trustee.

4. Appraisal. If you and we fall to agree on the amount of
loss, either one can demand that the amount of the loss
be set by appraisal. If either makes a written demand for
appraisal, each shall select a competent, disinterested
appraiser. Each shall notify the other of the appraiser's
Identity within 20 days of receipt of the written demand.
a competent, imparThe two appraisers shall then select acompetent,
tial umpire. If the two appraisers are unable to agree upon
an umpire within 15 days, you or we can ask a judge of
a court of record in the state where the residence premises is located to select an umpire. The appraisers shall
then set the amount of the loss. If the appraisers submit
awritten
a written report of an agreement to us, the amount agreed
upon shall be the amount of the loss. If the appraisers fail
to agree within a reasonable time, they shall submit their
differences to the umpire. Written agreement signed by
any two of these three shall set the amount of the loss.
Each appraiser shall be paid by the party selecting that
appraiser. Other expenses of the appraisal and the compensation of the umpire shall be paid equally by you and
us.

a. If a mortgagee is named in this policy, any loss
payable under Coverage A shall be paid to the mortgagee and you, as interests appear. If more than one
mortgagee is named, the order of payment shall be
the same as the order of precedence of the mortgages.
b. If we deny your claim, that denial shall not <'lpply to a
valid claim of the mortgagee, if the mortgagee:
(1) notifies us of any change in ownership, occupancy or substantial change in risk of which the
mortgagee is aware;

(2) pays on demand any premium due under this
policy, if you have not paid the premium; and
sworn statement of loss within
(3) submits a signed, swom
60 days after receiving notice from us of your
failure to do so. Policy conditions relating to Appraisal, Suit Against Us and Loss Payment apply
to the mortgagee.

5. Other Insurance. If a loss covered by this policy is also
covered by other insurance, we will pay only our share of
the loss. Our share is the proportion of the loss that the
applicable limit under this policy bears to the total amount
of insurance covering the loss.

c. If this policy is cancelled by us, the mortgagee shall
be notified at least 10 days before the date cancellation takes effect. Proof of mailing shall be proof of
notice.
.

6. Suit Against Us. No action shall be brought unless there
has been compliance with the policy provisions. The
action must be started within one year after the date of
loss or damage.

d. If we pay the mortgagee for any loss and deny
payment to you:

(1) we are subrogated to all the rights of the mortgagee granted under the mortgage on the property;
or

7. Our Option. We may repair or replace any part of the
property damaged or stolen with similar property. Any
property we pay for or replace becomes our property.

(2) at our option, we may pay to the mortgagee the
whole principal on the mortgage plus any accrued
interest. In this event, we shall receive a full
aSSignment and transfer of the mortgage and all
securities held as collateral to the mortgage debt.

8. Loss Payment. We will adjust all losses with you. We will
pay you unless some other person is named in the policy
or is legally entitled to receive payment. Loss wil~ be
payable 60 days after we receive your proof of loss and:

=-j

a. reach agreement with you;

e. Subrogation shall not impair the right of the mortgagee to recover the full amount of the mortgagee's
claim.

b. there is an entry of a final judgment; or
c. there is a filing of an appraisal award with us.

;i

I)
l..
)
)

11. No Benefit to Bailee. We will not recognize an assignment or grant coverage for the benefit of a person or
organization holding, storing or transporting property for

9. Abandonment of Property. We need not accept any
property abandoned by an insured.
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under this policy for the purpose of obtaining insurance
benefits, then this policy is void and we will not pay you
or any other insured for this loss.

a fee, This applies regardless of any other provision of
this policy.
12. Intentional Acts. If you or any person insured under this
policy causes or procures a loss to property covered

SECTION II •- LIABILITY COVERAGES
out of or in the course of the residence employee's
employment by an insured.

COVERAGE L •- PERSONAL LIABILITY
If aclaim
a claim is made or a suit is brought against an insured for
damages because of bodily injury or property damage to
which this coverage applies, caused by an occurrence, we
will:

SECTION II· ADDITIONAL COVERAGES
We cover the following in addition to the limits of liability:
1. Claim Expenses. We pay:

1. pay up to our limit of liability for the damages for which
the insured is legally liable; and

a. expenses we incur and costs taxed against an in- !
;
sured in suits we defend;

2. provide a defense at our expense by counsel of our
choice. We may make any investigation and settle any
claim or suit that we decide is appropriate. Our obligation
to defend any claim or suit ends when the amount we pay
for damages, to effect settlement or satisfy a judgment
resulting from theoccurrence,equals our limit of liability.

I

b. premiums on bonds required in suits we defend, but
not for bond amounts greater than the Coverage L
limit. We are not obligated to apply for or furnish any I
bond;
j

I

!I

c. reasonable expenses an insured incurs at our request. This includes actual loss of earnings (but not
loss ofother income) up to $100 per day for aiding us 1
1
in the investigation or defense of claims or suits;

M - MEDICAL PAYMENTS TO OTHERS
COVERAGE M·
We will pay the necessary medical expenses incurred or
medically ascertained within three years from the date of an
accident causing bodily injury. Medical expenses means
reasonable charges for medical, surgical, x-ray, dental, ambulance, hospital, professional nursing, prosthetic devices
and funeral services. This coverage applies only:

I
I
I

d. prejudgment interest awarded against the
tho e insured
on that part of the judgment we pay; and

e. interest on the entire judgment which accrues after
entry of the judgment and before we payor tender, I
or deposit in court that part of the judgment which 1
does not exceed the limit of liability that applies.
j

1. to a person on the insured location with the permission
of an insured;

;

2. First Aid Expenses. We will pay expenses for first aid to I
others incurred by an insured for bodily injury covered !
under this policy. We will not pay for first aid to you or any
other insured.
i

a person off the insured location, if the bodily injury:
2. to aperson

I

a. arises out of a condition on the insured location or
the ways immediately adjoining;
b. is caused by the activities of an insured;

i

3. Damage to Property of Others.

1

!

a residence employee in the course of
c. is caused by aresidence
inthe residence employee's employment by an in·
sured; or

a. We will pay for property damage to property of
!,
others caused by an insured.
b. We will not pay more than the smallestof
smallest of the following
amounts:

d. is caused by an animal owned by or in the care of an
insured; or

I

(1) replacement cost at the time of loss;

3. to a residence employee if the occurrence causing
bodily injury occurs off the insured location and arises

(2) full cost of repair; or

:l:j

I

.1I
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(4) arising out of:

(3) S500
5500 in anyone occurrence.

(a) business pursuits;

c. We will not pay for property damage:

(b) any act or omission in connection with a
premises an insured owns, rents or controls,
other than the insured location; or

(1) if insurance is otherwise provided in this policy;
(2) caused intentionally by an insured who is 13
years of age or older;

ownership, maintenance, or use of amoa mo(c) the ownership.
tor vehicle, aircraft, or watercraft, including
airboat, air cushion, personal watercraft, sail
board or similar type watercraft.

(3) to property, other than a rented golf cart, owned
by or rented to an insured, a tenant of an insured, or a resident in your household; or

SECTION II - EXCLUSIONS
1. Coverage L and Coverage M do not apply to:

cupy one part and rent or hold for rental the other
part; or

a. bodily injury or property damage:
(1) which is either expected or intended by the insured; or

(5) to farm land (without buildings), rented or held for
rental to others, but not to exceed a total of 500
acres, regardless of the number of locations;

(2) which is the result of willful and malicious acts of
the insured;

c. bodily injury or property damage arising out of the
rendering or failing to render professional services;

b. bodily injury or property damage arising out of
business pursuits of any insured or the rental or
holding for rental of any part of any premises by any
insured. This exclusion does not apply:
(1) to activities which are ordinarily incident to nonbusiness pursuits;

d. bodily injury or property damage arising out of any
premises currently owned or rented to any insured
which is not an insured location. This exclusion
does not apply to bodily injury to a residence
employee arising out of and in the course of the
employee's employment by an insured;
residence employee'S

(2) with respect to Coverage L to the occasional or
part-time business pursuits of an insured who
is under 19 years of age;

e. bodily injury or property damage arising out of the
ownership, maintenance.
maintenance, use.
use, loading or unloading
ownership.
of:

(3) to the rental or holding for rental of a residence
of yours:

(1) an aircraft;
(2) a motor vehicle owned or operated by or rented
or loaned to any insured; or

(a) on an occasional basis for the exclusive use
as a residence;

(3) a watercraft:

(b) in part, unless intended for use as a residence by more than two roomers or boarders;
or

(a) owned by or rented to any insured if it has
inboard or inboard-outdrive motor power of
more than 50 horsepower;

(c) in part, as an office, school, studio or private
garage;

(b) owned by or rented to any insured if it is a
sailing vessel, with or without auxiliary power,
26 feet or more in overall length;

(4) when the dwelling on the residence premises is
a 1\'10, three or four-family dwelling and you oc-
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!
(1) any person who is in the care of any insured
because of child care services provided by or at
the direction of:

(c) powered by one or more outboard motors
with more than 25 total horsepower owned by
any insured;

(a) any insured;

(d) designated as an airboat, air cushion, or similar type of craft; or

(b) any employee of any insured; or

(e) owned by any insured which is a personal
watercraft using awater
a water jet pump powered by
an internal combustion engine as the primary
source of propulsion.

(c) any other person actually or apparently acting on behalf of any insured; or

(2) any person who makes a claim because of bodily II
injury to any person who is in the care of any
insured because of child care services provided • r
b( y)or at ~he diredction of:
. 11
a any Insure;

This exclusion does not apply to bodily injury to a
residence employee arising out of and in the course
of the residence employee's employment by an
insured. Exclusion e.(3) does not apply while the
watercraft is on the residence premises;
f.

I

(b) any employee of any insured; or

bodily injury or property damage arising out of:

,I

(c) any other person actually or apparently act- . !
ing on behalf of any insured.

(1) the entrustment by any insured to any person;
(2) the supervision by any insured of any person;

This exclusion does not apply to the occasional child
care services provided by any insured, or to the
part-time child care services provided by any insured
who is under 19 years of age; or

(3) any liability statutorily imposed on any insured;
or
(4) any liability assumed through an unwritten or
written agreement by any insured;

j.

with regard to the ownership, maintenance or use of
any aircraft, watercraft, or motor vehicle which is not
covered under Section II of this policy;
g. bodily injury or property damage caused directly
or indirectly by war, including undeclared war, or any
warlike act including destruction or seizure or use for
a military purpose, or any consequence of these.
Discharge of a nuclear weapon shall be deemed a
warlike act even if accidental;

bodily injury or property damage arising out of an
insured's participation in, or preparation or practice
for any prearranged or organized race, speed ordemolition contest, or similar competition involving a
motorized land vehicle or motorized watercraft. This
exclusion does not apply to a sailing vessel less than
26 feet in overall length with or without auxiliary
power.

2. Coverage L does not apply to:
a. liability:

(1) for your share of any loss assessment charged

h. bodily injury to you or any insured within the meaning of part a. or b. of the definition of insured.

i.

I
!

against all members of an association of property
owners; or

This exclusion also applies to any claim made or suit
brought against you or any insured to share damages with or repay someone else who may be obligated to pay damages because of the bodily injury
sustained by you or any insured within the meaning
of part a. or b. of the definition of insured;

b. property damage to property currently owned by any
insured;

any claim made or suit brought against any insured
by:

c. property damage to property rented to, occupied or
used by or in the care of any insured. This exclusion

(2) assumed under any unwritten contract or agreement, or by contract or agreement in connection
with a business of the insured;

FP--'955
FP··'955
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M does not apply to bodily injury:
3. Coverage Mdoes

does not apply to property damage caused by fire,
smoke or explosion;

a. to aresidence
a residence employee if it occurs off the insured
location and does not arise out of or in the course of
the residence employee's employment by an insured;

d, bodily injury to a person eligible to receive any
benefits required to be provided or voluntarily provided by an insured under aworkers'
a workers' compensation,
non-occupational disability, or occupational disease
law;

b. to a person eligible to receive any benefits required
to be provided or voluntarily provided under any
workers' compensation, non-occupational disability
or occupational disease law;

e, bodily injury or property damage for which an
insured under this policy is also an insured under a
nuclear energy liability policy or would be an insured
but for its termination upon exhaustion of its limit of
liability, A nuclear energy liability policy is a policy
issued by Nuclear Energy Liability
liability Insurance Assoliability Underwriters,
ciation, Mutual Atomic Energy Liability
Nuclear Insurance Association of Canada, or any of
their successors,

c. from nuclear reaction, radiation or radioactive contamination, all whether controlled or uncontrolled or
however caused, or any consequence of any of
these;
d. to a person other than aresidence
a residence employee of an
insured, regularly residing on any part of the insured
location.

SECTION II -• CONDITIONS
(3) names and addresses of any claimants and available witnesses;

1. Limit of Liability. The Coverage L limit is shown in the
Declarations. This is our limit for all damages from each
occurrence regardless of the number of insureds,
claims made or persons injured.

b. immediately forward to us every notice, demand,
summons or other process relating to the accident or
occurrence;

The Coverage Mlimit
M limit is shown in the Declarations. This
is our limit for all medical expense for bodily injury to
one person as the result of one accident.

c. at our request, assist in:
(1) making settlement;

2. Severability of Insurance. This insurance applies separately to each insured. This condition shall not increase
our limit of liability for anyone occurrence.

(2) the enforcement of any right of contribution or
indemnity against a person or organization who
may be liable to an insured;

3. Duties After Loss. In case of an accident or occurrence,
the insured shall perform the following duties that apply.
You shall cooperate with us in seeing that these duties
are performed:

(3) the conduct of suits and attend hearings and
trials; and
(4) securing and giving evidence and obtaining the
attendance of witnesses;

a. give written notice to us or our agent as soon as
practicable, which
which sets forth:

d. under the coverage - Damage to Property of Others, exhibit the damaged property if within the insured's control; and

(1) the identity of this policy and insured;

e. the insured shall not, except at the insured's own
cost, voluntarily make payments, assume obligations
or incur expenses. This does not apply to expense
for first aid to others at the time of the bodily injury.

(2) reasonably available information on the time,
place and circumstances of the accident or occurrence; and
18
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4. Duties of an Injured Person - Coverage M. The injured
person, or, when appropriate, someone acting on behalf
of that person, shall:

6. Suit Against Us. No action shall be brought against us
unless there has been compliance with the policy provisions.

a. give us written proof of claim, under oath if required,
as soon as practicable;

No one shall have the right to join us as a party to an
action against an insured. Further, no action with respect
to Coverage l shall be brought against us until the
obligation of the insured has been determined by final
judgment or agreement signed by us.

b. execute authorization to allow us to obtain copies of
medical reports and records; and

7. Bankruptcy of an Insured. Bankruptcy or insolvency of

c. submit to physical examination by a physician selected by us when and as often as we reasonably
require.

an insured shall not relieve us of our obligation under
this policy.

8. Other Insurance - Coverage L. This insurance is excess
over any other valid and collectible insurance except
insurance written specifically to cover as excess over the
limits of liability that apply in this policy.

5. Payment of Claim - Coverage M. Payment under this
coverage is not an admission of liability by an insured or
us.

SECTION I AND SECTION II - CONDITIONS
b. We may cancel this policy only for the reasons stated
in this condition. We will notify you in writing of the
date cancellation takes effect. This cancellation notice may be delivered to you, or mailed to you at your
mailing address shown in the Declaration~.
Declaration~. Proof of
mailing shall be sufficient proof of notice:

1. Policy Period. This policy applies only to toss under

Section I or bodily injury or property damage under
Section \I which occurs during the period this policy is in
effect.
2. Concealment or Fraud. This policy is void as to you and
any other insured, if you or any other insured under this
policy has intentionally concealed or misrepresented any
material fact or circumstance relating to this insurance,
whether before or after a loss.

(1) When you have not paid the premium, we may
cancel at any time by notifying you at least 10
days before the date cancellation takes effect.
This condition applies whether the premium is
payable to us or our agent or under any finance
or credit plan.

3. Liberalization Clause. If we adopt any revision which
would broaden coverage under this policy without additional premium, within 60 days prior to or during the period
this policy is in effect, the broadened coverage will immediately apply to this policy.

(2) When this policy has been in effect for less than
60 days and is not a renewal with us, we may
cancel for any reason. We may cancel by notifying you at least 10 days before the date cancellation takes effect.

4. Waiver or Change of Policy Provisions. A waiver or
change of any provision of this policy must be in writing
by us to be valid. Our request for an appraisal or examination shall not waive any of our rights.

(3) When this policy has been in effect for 60 days
or more, or at any time if it is a renewal with us,
we may cancel:

5. Cancellation.
a. You may cancel this policy at any time by notifying us
in writing of the date cancellation is to take effect. We
may waive the requirement that the notice be in
writing by confirming the date and time of cancellation
to you in writing.

(a) if there has been a material misrepresentation of fact which, if known to us, would have
caused us not to issue this policy; or
19
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(b) if the risk has changed substantially since the
policy was issued.

waived, we may require an assignment of rights of recovery for a loss to the extent that payment is made by us.

We may cancel this policy by notifying you at least
30 days before the date cancellation takes effect.

If an assignment is sought, an insured shall:
a. sign and deliver all related papers;

(4) When this policy is written for aperiod
a period longer than
one year, we may cancel for any reason at anniversary. We may cancel by notifying you at least
30 days before the date cancellation takes effect.

b. cooperate with us in a reasonable manner; and
c. do nothing after a loss to prejudice such rights.
Subrogation does not apply under Section II to Medical
Payments to Others or Damage to Property of Others.

c. When this policy is cancelled, the premium for the
period from the date of cancellation to the expiration
date will be refunded. When you request cancellation, the return premium will be based on our rules for
such cancellation. The return premium may be less
a full pro rata refund. When we cancel, the return
than afull
premium will be pro rata.

9. Death. If any person shown in the Declarations or the
spouse, if a resident of the same household, dies:
a. we insure the legal representative of the deceased.
This condition applies only with respect to the premises and property of the deceased covered under this
policy at the time of death;

d. The return premium may not be refunded with the
notice of cancellation or when the policy is returned
to us. In such cases, we will refund it within a reasonable time after the date cancellation takes effect.

b. insured includes:
(1) any member of your household who is an insured at the time of your death, but only while a
resident of the residence premises; and

6. Nonrenewal. We may elect not to renew this policy. If we
elect not to renew, a written notice will be delivered to
you, or mailed to you at your mailing address shown in
the Declarations. The notice will be mailed or delivered
at least 30 days before the expiration date of this policy.
Proof of mailingshall be sufficient proof of notice.

(2) with respect to your property, the person having
proper temporary custody of the property until
appointment and qualification of a legal representative.

7. Assignment. Assignment of this policy shall not be valid
unless we give our written consent.

10. Conformity to State Law. When a policy provision is in
conflict with the applicable law of the State in which this
policy is issued, the law of the State will apply.

8. Subrogation. An insured may waive in writing before a
loss all rights of recovery against any person. If not

OPTIONAL POLICY PROVISIONS
Each Optional Policy Provision applies only as shown in the
Declarations and is subject to all the terms, provisions,
exclusions and conditions of this policy.

2. Section II - Coverages Land Mbut
M but only with respect to
the residence premises. This coverage does not apply
to bodily injury to an employee arising out of or in the
course of the employee's employment by the person or
organization.

Option AI •- Additional Insured. The definition of insured is
extended to include the person or organization shown in the
Declarations as an Additional Insured or whose name is on
file with us. Coverage is with respect to:

!'
:j

;
)

This option applies only with respect to the location shown in
the Declarations.

1. Section I - Coverage A; or

Option BP - Business Property. The COVERAGE B •PERSONAL PROPERTY, Special Limits of Liability, item
b., for property used or intended for use in a business,
20
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~

)
)

(a) draft or saddle animals, including vehi-i
cles
des for use with them; or

including merchandise held as samples or for sale or for
delivery after
alter sale, is changed as follows:
The $1 ,000 limit is replaced with the amount shown in the
Declarations for this option.

(b) aircraft, motor vehicles, recreationall
recreational!
motor vehicles or watercraft, airboats, air!
cushions or personal watercraft which!
use a water jet pump powered by anj
internal combustion engine as the pri- tr
mary source of propulsion;
propUlsion;
:

Option BU • Business Pursuits. SECTION II" • EXCLU·
SIONS, item 1l.b.
,b, is modified as follows:
1. Section II coverage applies to the business pursuits
of an insured who is a:

owned or operated, or hired by or for the ~
insured or employer of the insured or used
by the insured for the purpose of instruction,
instruction.
rf
in the use thereof; or

i

a. clerical office employee, salesperson, collector,
messenger; or
b. teacher (except college, university and professional athletic coaches), school principal or
school administrator;

Mfor bodily injury to apupill
a pupil!
(2) under Coverage Mfor
arising
ariSing out of corporal punishment adminis-!
tered by or at the direction of the insured. ',

while acting within the scope of the above listed
occupations.

Option FA· Firearms. Firearms are insured for accidentall
accidental
direct physical loss or damage.
'

2. However, no coverage is provided:

The limits for this option are shown in the Declarations. The \
amount i
first amount is the limit for anyone article; the second amount;
is the aggregate limit for each loss.

a. for bodily injury or property damage arising out
of a business owned or financially controlled by
the insured or by a partnership of which the
insured is a partner or member;

The following additional provisions apply:

,

,

1. we do not insure for any loss to the property described in !i
immedi- !l
this option either consisting
of, or directly and immedi-l
.
ately caused by, one or more of the following:
I

b. for bodily injury or property damage arising out
of the rendering of or failure to render professional services of any nature (other than teaching
or school administration). This exclusion includes
but is not limited to:

t

!

detea. mechanical breakdown, wear and tear, gradual dete-l
rioration;
t~

(1) computer programming, architectural, engineering or industrial design services;

~

b. insects or vermin;

;
t

c. any process of refinishing, renovating, or repairing;

(2) medical, surgical, dental or other services or
treatment conducive to the health of persons
or animals; and

d. dampness of atmosphere or extremes of tempera~~

(3) beauty or barber services or treatment;

e. inherent defect or faulty manufacture;

c. for bodily injury to a fellow employee of the
insured injured in the course of employment; or

f.

rust, fouling or explosion of firearms;

I
i

i

I

I
,

!I

d. when the insured is a member of the faculty or
teaching staff of a school or college:

g. breakage, marring, scratching, tearing or denting
unless caused by fire, thieves or accidents to convey- I
ances; or
';

(1) for bodily injury or property damage arising
out of the maintenance, use, loading or unloading of:

h. infidelity of an insured's employees or persons to :,:
whom the insured property may be entrusted or .
rented;

;1jj
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incidental to this business occupancy. This Optional
Policy Provision does not include electronic data processing system equipment or the recording or storage
media used with that equipment or merchandise held as
samples or for sale or for delivery after sale.

2. our limit for loss by any Coverage 8 peril except theft is
the limit shown in the Declarations for Coverage B, plus
the aggregate limit;
3. our limits for loss by theft are those shown in the Declarations for this option. These limits apply in lieu of the
Coverage 8 theft limit; and

The Option 10 limits are shown in the Declarations. The
first limit applies to property on the residence premises.
The second limit applies to property while off the residence premises. These limits are in addition to the
COVERAGE B •- PERSONAL PROPERTY, Special
Limits of Liability on property used or intended for use
in a business.

4. our limits for loss by any covered peril except those in
items 2. and 3. are those shown in the Declarations.
Option HC •- Home Computer. The COVERAGE B •- PERSONAL PROPERTY, Special Limits of Liability, item i., for
electronic data processing system equipment and the recording or storage media used with that equipment is increased
to be the amount shown in the Declarations for this option.

3. Under Section II, the residence premises is not considered business property because an insured occupies a
part of it as an incidental business.

Option 10 •-Increased
Increased Dwelling Limit. We will settle losses
to damaged building structures covered under COVERAGE A - DWELLING according to the SECTION I - LOSS
SETILEMENT provision shown in the Declarations.

4. SECTION II- EXCLUSIONS, item 1.b. of Coverage Land
M is replaced with the following:
Coverage Mis

If the amount you actually and necessarily spend to repair or
replace damaged building structures exceeds the applicable
limit of liability shown in the Declarations, we will pay the
additional amounts not to exceed:

b. bodily injury or property damage arising
ariSing out of
business pursuits of an insured or the rental or
holding for rental of any part of any premises by
an insured. This exclusion does not apply:

1. the Option 10 limit of liability shown in the Declarations
to repair or replace the Dwelling; or

(1) to activities which are ordinarily incident to
non-business pursuits or to business pursuits of an insured which are necessary or
incidental to the use of the residence premises as an incidental business;

2. 10% of the Option 10 limit of liability to repair or replace
building structures covered under COVERAGE A •DWELLING, Dwelling Extension.

(2) with respect to Coverage L to the occasional
part-time business pursuits of an insured
or part·time
who is under 19 years of age;

Report Increased Values. You must notify us within 90 days
of the start of any new building structure costing $5,000 or
more; or any additions to or remodeling of building structures
which increase their values by $5,000 or more. You must pay
any additional premium due for the increased value. We will
not pay more than the applicable limit of liability shown in the
Declarations, if you fail to notify us of the increased value
within 90 days.

,
I)

:;
2

(3) to the rental or holding for rental of a residence of yours:
(a) on an occasional basis for exclusive use
as a residence;

-Incidental Business. The coverage provided by
Option 10 •Incidental
this option applies only to that incidental business occupancy on file with us.

(b) in part, unless intended for use as a
residence by more than two roomers or
boarders; or

1. COVERAGE A•
A - DWELLING, Dwelling Extension, item
2.b. is deleted.

(c) in part, as an incidental business or private garage;

2. COVERAGE B - PERSONAL PROPERTY is extended
to include equipment, supplies and furnishings usual and

(4) when the dwelling on the residence premises is a two family dwelling and you occupy
22

SFF-UN
SFF-LIN 01565

FP-79S5
FP·79S5

000120

(b) any employee of any insured; or

one part and rent or hold for rental the other
part; or

(c) any other person actually or apparently acting on behalf of any insured.

(5) to farm land (without buildings), rented or
held for rental to others, but not to exceed a
total of 500 acres, regardless of the number
of locations.

Coverage M does not apply to any person indicated
in (1) and (2) above.

lt

This exclusion does not apply to the occasional child j
care services provided by any insured, or to the ~
part-time child care services provided by any insured it
who is under 19 years of age.

5. This insurance does not apply to:
a. bodily injury to an employee of an insured arising
out of the residence premises as an incidental
a residence employee while
business other than to aresidence
engaged in the employee's employment by an insured;

f

Option JF - Jewelry and Furs. Jewelry, watches, fur gar- {
ments and garments trimmed with fur, precious and semi-pre- j
cious stones, gold other than goldware, silver other than II
silverware and platinum are insured for accidental direct
lj
physical loss or damage.

b. bodily injury to a pupil arising out of corporal punishment administered by or at the direction of the
insured;

l

The limits for this option are shown in the Declarations. The
first amount is the limit for anyone article; the second amount!
amount I
is the aggregate limit for each loss.
1

c. liability arising out of any acts, errors or omissions of
an insured, or any other person for whose acts an
insured is liable, resulting from the preparation or
approval of data, plans, designs, opinions, reports,
programs, specifications, supervisory inspections or
engineering services in the conduct of an insured's
incidental business involving data processing, computer consulting or computer programming; or

The following additional provisions apply:

1. we do not insure for any loss to the property described in
this option either consisting of, or directly and immediately caused by, one or more of the following:
i

or suit brought against any insured.
d. any claim made orsuit
by:

a.

(1) any person who is in the care of any insured
because of child care services provided by or at
the direction of:

b.

~ech.anical breakdown, wear and tear, gradual dete- t
I
insects or vermin;
It
noratlon;
norallon;

II
l,·

c. inherent vice; or

I

I

d. seizur~ or destruction under quarantine or customs
regulations;
i

(a) any insured;

;~

(b) any employee of any insured; or

2. our limit for loss by any Coverage B
8 peril except theft is !
the limit shown in the Declarations for Coverage B,
8, plus ;
the aggregate limit;
.

i

(c) any other person actually or apparently acting on behalf of any insured; or

3. our limits for loss by theft are those shown in the Decla- j
rations for this option; and
;i

a claim because of bodily
(2) any person who makes aclaim
injury to any person who is in the care of any
insured because of child care services provided
by or at the direction of:

1

4. our limits for loss by any covered peril except those in 'j
items 2. and 3. are those shown in the Declarations for ~
this option.

lt

(a) any insured;

1~J

.1\
.;;
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land use requirements at the described premises;
and

Option OL - Building Ordinance or Law.
1. Coverage Provided.

I

1

i

(4) the ordinance or law is in force at the time of the
occurrence of the same loss Insured; or

The total limit of insurance provided by this Building
Ordinance or Law provision will not exceed an amount
equal to the Option OL percentage shown in the Declarations of the Coverage A limit shown in the Declaraloss. as adjusted by the inflation
tions at the time of the loss,
coverage provisions of the policy. This is an additional
amount of insurance and applies only to the dwelling.

j

;j

\I

c. the legally required changes to the undamaged portion of the dwelling caused by the enforcement of a
building,
building. zoning or land use ordinance or law if the
enforcement is directly caused by the same Loss
Insured and the requirement is in effect at the time
the Loss Insured occurs.

2. Damaged Portions of Dwelling.

1

1lj
i

I!

4. Building Ordinance or Law Coverage Limitations.

When the dwelling covered under COVERAGE A DWELLING is damaged by a Loss Insured we will pay
for the increased cost to repair or rebuild the physically
phYSically
damaged portion of the dwelling caused by the enforcement of a building, zoning or land use ordinance or law if
the enforcement is directly caused by the same Loss
Insured and the requirement is in effect at the time the
Loss Insured occurs.

a. We will not pay for any increased cost of construction
under this coverage:
(1) until the dwelling is actually repaired or replaced
at the same or another premises in the same
general vicinity;
viCinity; and
(2) unless the repairs or replacement are made as
soon as reasonably possible after the loss, not to
exceed two years.

3. Undamaged Portions of Damaged Dwelling.
When the dwelling covered under COVERAGE A DWELLING is damaged by a Loss Insured we will also
pay for:

b. We will not pay more for loss to the undamaged
portion of the dwelling caused by the enforcement of
any ordinance or law than:

a. the cost to demolish and clear the site of the undamaged portions of the dwelling caused by the enforcement of a building, zoning or land use ordinance or
law if the enforcement is directly caused by the same
loss Insured and the requirement is in effect at the
time the Loss Insured occurs; and

(1) the depreciated value of the undamaged portion
of the dwelling, if the dwelling is not repaired or
replaced;
(2) the amount you actually spend to replace the
undamaged portion of the dwelling if the dwelling
is repaired or replaced.

b. loss to the undamaged portion of the dwelling caused
by enforcement of any ordinance or law if:

,
)

;
2

c. We will not pay more under this coverage than the
amount you actually spend:

(1) the enforcement is directly caused by the same
loss Insured;

(1) for the increased cost to repair or rebuild the
dwelling at the same or another premises in the
same general vicinity ifjf relocation is required by
ordinance or law; and

(2) the enforcement requires the demolition of portions of the same dwelling not damaged by the
same Loss Insured;

(2) to demolish and clear the site of the undamaged
portions of the dwelling caused by enforcement
of building,
building. zoning or land use ordinance or law.

(3) the ordinance or law regulates the construction
or repair of the dwelling, or establishes zoning or

24
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Option SG - Silverware and Goldware Theft. The COVERAGE B • PERSONAL PROPERTY, Special Limits of Liability, item h.,
h" for theft of silverware and goldware is
increased to be the amount shown in the Declarations for
this option.

We will never pay for more than a dwelling of the
same height, floor area and style on the same or
similar premises as the dwelling, subject to the limit
provided in paragraph 1. Coverage Provided of this
option.

IN WITNESS WHEREOF, this Company has caused this policy to be signed by its President and Secretary at Bloomington,
Illinois.

Secretary

President

The Board of Directors, in accordance with Article VI(c) of this Company's Articles of Incorporation, may from time to time distribute
equitably to the holders of the participating policies issued by said Company such sums out of its earnings as in its judgment are
proper.
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C_ ... pany
State Farm Fire and Casualty C_...pany
INtO'ANe ••
INtO'ANe,.

PO Box 5000
Dupont, WA 98327·5000

12-BX-7416-6
12-8X-741S-S

POLICY NUMBER

HOMEOWNERS AVAILABLE COVERAGE NOTICE
M-15-1327-F495 F H
M-15-1327·F495

SEE RENEWAL CERTIFICATE

LINFORD, D RICHARD & LINDSEY
2241 E GOSSAMER LN
BOISE ID 83706-6141

11111111111111111111111111111111111111111111111111111111111111
111111111111111111111111111111111111111111111111111111111.1 •• 1

IT IS IMPORTANT THAT YOU OCCASIONALLY REVIEW THE COVERAGES AND LIMITS IN YOUR HOMEOWNERS
POLICY TO BE CERTAIN YOUR NEEDS ARE BEING MET. THE FOLLOWING INFORMATION WILL ASSIST YOU IN THE
REVIEW PROCESS.
THE COVERAGE LIMITS FOR COVERAGE A •- DWELLING, COVERAGE B - PERSONAL PROPERTY, COVERAGE L PERSONAL LIABILITY, AND COVERAGE M - MEDICAL PAYMENTS TO OTHERS ARE LISTED ON THE ACCOMPANYING
RENEWAL NOTICE. PLEASE REVIEW THESE LIMITS TO DETERMINE IF THEY ARE ADEQUATE IN THE EVENT OF A
LOSS.
THE FOLLOWING IS A PARTIAL LIST OF THE OPTIONAL COVERAGES YOU HAVE NOT ADDED TO YOUR POLICY.
THEY MAY BE AVAILABLE TO YOU FOR AN ADDITIONAL PREMIUM.
Building Ordinance or Law (higher limits)
Business Property (for higher limits)
Business Pursuits Liability (for teachers, school administrators, sales persons, and clerical workers)
Child Care Liability (for those providing child care in their home)
Earthquake
Firearms (for broadened coverage and higher limits)
Home Computers (for higher limits)
Incidental Business Liability (for those with an incidental office, studio, or school in the home)
Nurses Professional Liability (for those in the nursing profession)
Personal Injury (for your liability to others caused by certain acts of libel, slander,
invasion of privacy, false arrest)
Silverware/Goldware (for broadened coverage and higher limits)

~

~

subject to
This notice contains only a general description of the coverages and is not a contract All coverages are SUbject
the provisions in the policy itself. Should you have a need for any of these coverages or higher limits, contact your State
Farm Agent to discuss details, cost and eligibility.
"Special Notice"
If you have a need for Flood Insurance, contact your agent to determine if you are eligible for coverage through the National
Flood Insurance Program. A separate application is required.

SFF-LIN
SFF-UN 01569
N

8449

1V,E9,G2

4011

Agent ANGELA WEBB INS AGENCY INC
TeleDhone (208) 342-7728

REP

Prepared MAY 24 2006
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State Farm Fire and Casualty Company

RENEWAL CER IIr1CATE
IIrlCATE

PO Box 5000
Dupont, WA 98327·5000

POLICY NUMBER

12-BX-7416-6
Homeowners Policy
JUL 08 2006 to JUL 08 2007

M-15-1327·F495F H
M-15-1327-F495F

TO BE PAID BY MORTGAGEE

LINFORD, D RICHARD & LINDSEY
2241 E GOSSAMER LN
BOISE ID 83706-6141

11••111.11.1'
11 •• 111.11.1'11111'11.11'11111111.11.1••1
1111111.11.1 •• 1•••11.1••1
••• 1111 •• 11•••111.1111
•• 111.1111

Coverages and Limits
Section I
A Dwelling
Dwelling Extension
B Personal Property
C Loss of Use

Up To

$292,000
29,200
219,000
Actual Loss
Sustained

Oeductibles - Section I
Deductibles
All Losses

1,000

Location: Same as Mailing Address

Section II\I
L Personal Liability
Damage to Property of Others
M Medical Payments to Others
(Each Person)

Loss Settlement Provisions (See Policy)

$300,000
500
1,000

A 1 Replacement Cost - Similar Construction
A1
B1 Limited Replacement Cost - Coverage B

Forms, Options, and Endorsements
Homeowners Policy
Jewelry and Furs $2,5001$5,000
Increase Dwlg up to $58 400
OrdinancelLaw
10%1 $29,200
OrdinanceILaw 10%/
Amendatory Endorsement
Policy Endorsement
Fungus (Including Mold) Excl
Back-Up DwellIListed
DwelllListed Property
Motor Vehicle Endorsement

FP-7955
OPT JF
OPT ID
OPT OL
FE-7212.S
FE-S320
FE-5398
FE-S706.1
FE-54S2

$628.00

Annual Premium

Premium Reductions
Home/Auto Discount
Claim Free Discount

Inflation Coverage Index:
D

93.00
155.00

182.1

This policy does not provide earthquake coverage. If you are interested in obtaining earthquake coverage,

~ please contact your State Farm agent for more information concerning the coverage and eligibility
~ criteria.

SFf'-UN 01570
SFf'-LlN

If you have mae.lease contact your agent.

~fsJ.....~tJC~~. lIJe~~(kJII
l/Je~~(kJI' ~(b'fI(~.
~(b'fI(~.
~fsJ-.~tJC~~.

8450

N

O"'~ 4011

1V,E9,G2

I

Agent ANGELA ~e"B H'ljS
H'IIS AGENCY INC

TAIAnhnnA ('08) ~4'.77'R
~4'-77'R

See reverse side for important information.
REP

Prepared MAY 24 2006
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CONTINUED FROM FRONT

Mortgagee:
2nd Mtg:

SFF-UN 01571
SFF-LIN

PHH MORTGAGE CORPORATION
Loan No: 0024191983
PHH MORTGAGE CORPORATION
Loan No: 0024191991

amount....
Your coverage amount....
It is up to you to choose the coverages and limits that meet your needs. We recommend that you purchase a coverage limit
equal to the estimated replacement cost of your home. Replacement cost estimates are available from building contractors and
replacement cost appraisers, or, your agent can provide an estimate from Xactware, Inc! using information you provide about
your home. We can accept the type of estimate you choose as long as it provides a reasonable level of detail about your home.
State Farm8 does not guarantee that any estimate will be the actual future cost to rebuild your home. Higher limits are available
at higher premiums. Lower limits are also available, which if selected may make certain coverages unavailable to you. We
encourage you to periodically review your coverages and limits with your agent and to notify us of any changes or additions to
your home.

Discounts and Rating· The longer you are insured with State Farm~ and the fewer claims you have, the lower your premium.
For policyholders insured by State Farm for three or more years, the Claim Free Discount Plan provides a premium discount if
you have not had any claims considered for the Plan in the most recent three-year period since becoming insured with State
Farm. Premium adjustments under the Claim Record Rating Plan are based on the number of years you have been insured with
State Farm and on the number of claims that we consider for the Plan. Depending on the Plan(s) that applies in your
state/province,
statelprovince, claims considered for the Plans generally include claims resulting in a paid loss and may include weather-related
claims. Additionally, depending on your state/province's plan and your tenure with State Farm, any claims with your prior insurer
resulting in property damage or injury may also influence your premium. For further information about whether a Claim Free
Discount is in effect in your statelprovince,
state/province, the Claim Record Rating Plan that applies in your statelprovince,
state/province, and the claims we
consider for the Plans, please contact your State Farm agent.

NonCE TO POUCYHOLDER:
For a comprehensive description of coverages and forms, please refer to your policy.
Policy changes requested before the "Date Prepared", which appear on this notice, are effective on the Renewal Date of this
policy unless otherwise indicated by a separate endorsement, binder, or amended declarations. Any coverage forms attached
to this notice are also effective on the Renewal Date of this policy.
Policy changes requested after the "Date Prepared" will be sent to you as an amended declarations or as an endorsement to
your policy. Billing for any additional premium for such changes will be mailed at a later date.
If, during the past year, you've acquired any valuable property items, made any improvements to insured property, or have any
questions about your insurance coverage, contact your State Farm agent.
Please keep this with your policy.
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FE-1212.5
FE-1212.S
(7/98)

AMENDATORY ENDORSEMENT
(Idaho)
SECTION I AND SECTION II • CONDITIONS

"'00 days"
days· are changed to "30
Cancellation: All references to "'
days".
Subrogation: The following is added:

Our right to recover our payments applies only after you have
been fully compensated for your loss,
loss.
Right to Inspect is added:
Right to Inspect We have the right but are not obligated to
make inspection and surveys at any time. give you reports on
conditions we find and recommend changes. Any inspections. surveys,
surveys. reports or recommendations relate only to
tions,
insurability and the premiums to be charged.

We do not:
a. make safety inspections;

b. undertake to perform the duty of any person or organization to provide for the health or safety of workers or the
public;
c. warrant that conditions are safe or healthful; or
d. warrant that conditions comply with laws, regulations,
regulations.
codes or standards.
This condition applies not only to us but also to any rating,
advisory, rate service or similar organization which makes
inspections. surveys,
surveys. reports or recommendations.
insurance inspections,
Joint and Individual Interests is added:
Joint and Individual Interests. When there are two or more
named insureds, each acts for all to cancel or change the
policy.

All other policy provisions apply.

FE-7212.5
FE-7212.S
(7/98)

SFF-LlN 01572
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FE-5320
(4/99)

POUCYENDORSEMENT
SECTION I AND SECTION II • CONDITIONS

The following condition is added:
Premium. The premium for this policy may vary based upon the purchase of other insurance from one of the Stale
State Farm affiliated
companies.
All other policy provisions apply.
FE-5320
(4/99)

SFF-UN
SFF-LIN 01573
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FE-539B

FUNGUS (INCLUDING MOLD) EXCLUSION ENDORSEMENT
DEFINITIONS
The following definition is added:
"fungus" means any type or form of fungus,
including mold,
mold. mildew, mycotoxins,
mycotoxins. spores,
scents or byproducts produced or released by
fungi.
SECTION I •- lOSSES INSURED
Item 12.d. is replaced with the following:
d. caused by or resulting from continuous or
repeated seepage or leakage of water or
steam which occurs over a period of time and
results in deterioration, corrosion, rust, or wet
or dry rot.
Item 13.b. is replaced with the following:
b. caused by or resulting from continuous or
repeated seepage or leakage of water or
steam which occurs over a period of time and
results in deterioration, corrosion.
corrosion, rust, or wet
or dry rot.
SECTION I - lOSSES NOT INSURED
Item 1.i. is replaced with the following:
i. wet or dry rot;

In item 2., the following is added as item g.:
g. Fungus. We also do not cover:
(1 )any loss of use or delay in rebuilding.
rebuilding,
repairing or replacing covered property,
including any associated cost or expense,
due to interference at the residence premises or location of the rebuilding, repair or
replacement, by fungus;
(2)any remediation of fungus, including the
cost to:
(a) remove the fungus from covered property or to repair, restore or replace that
property; or
(b)tear out and replace any part of the building or other property as needed to gain
access to the fungus; or
(3)the cost of any testing or monitoring of air
or property to confirm the type, absence,
presence or level of fungus, whether performed prior to, during or after removal,
removal.
repair, restoration or replacement of covered property.
All other policy provisions apply.
A"

FE-539B
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FE-5706.1
FE-S706.1
(4/99)

BACK-UP OF SEWER OR DRAIN ENDORSEMENT
($10,000 Limit)
SECTION I • LOSSES INSURED
We cover accidental direct physical loss to the dwelling used
principally as a private residence on the residence premises
shown in the Declarations and only the following personal property, while located in the dwelling:

c. caused by or resulting from water or sewage from outside
the residence premises plumbing system that enters
through sewers or drains,
drains. or water which enters into and
overflows from within a sump pump,
pump. sump pump well or
any other system designed to remove subsurface water
which is drained from the foundation area; or

1. clothes washers and dryers;

SECTION I • LOSSES NOT INSURED

2. food freezers and the food in them;

Damage. shown below,
below. is deleted:
Item (2) of Water Damage,

3. refrigerators;
4. ranges;
5. portable dishwashers; and
6. dehumidifiers;
res~lting from ~ater or sewage from outside the
caused by or res~lting
residence premIses plumbing system t~at enters through
sewers or drains, or water which enters Into and overflows
pump, sump pump well or any. oth~r
from within a sump pump.
system designed to remove subsurface water which IS
drained from the foundation area.

There is no coverage for other personal property.
This coverage does not apply if the loss is caused by your
negligence.
Item c. of Sudden and accidental discharge or overflow of
steam, shown below. is deleted:
water or steam.

(2) water or sewage from outside the residence premises
plumbing system that enters through sewers or drains. or
a sump
water which enters into and overflows from within asump
pump,
pump. sump pump well or any other system designed to
remove subsurface water which is drained from the founfoun·
dation area; or
Limit of Liability: The limit for this coverage shall not exceed
$10.000 in anyone occurrence.
Deductible: The deductible amount shown in the Declarations
under DEDUCTIBLES - SECTION I,I. but in no event less than
$1,000,
$1,000. will be deducted from each back-up of sewer or drain loss
covered by this endorsement.
Other Insurance: If a loss covered by this endorsement is also
covered by flood insurance. we will pay only for the amount of
covered loss in excess of the amount due from that insurance.
All other policy provisions apply.

FE-5706.1
FE-S706.1
(4/99)
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FE-5452

MOTOR VEHICLE ENDORSEMENT
DEFINITIONS
The definition of "motor vehicle" is replaced by the following:
"motor vehicle", when used in Section II of this policy,
means:
a. a land motor vehicle designed for travel on public
roads or subject
sUbject to motor vehicle registration;
b. a trailer or semi-trailer
semi·trailer designed for travel on public
roads and subject to motor vehicle registration;
a "recreational vehicle" while off an insured location.
c. a"recreational
"Recreational vehicle", means a motorized vehicle
designed for recreation principally off public roads
that is owned or leased by an insured. This includes,
but is not limited to, a motorized all terrain vehicle,
amphibious vehicle, dune buggy, go-cart, golf cart,
snowmobile, trailbike, minibike and personal assistive
mobility device;
d. a "locomotive" while off an insured location. "Loco"Loco·
motive" means a seW-propelled vehicle for pulling or
pushing freight or passenger cars on tracks that is
large enough to carry a person and is owned or
leased by an insured;

e. a bulldozer, track loader, backhoe, high-hoe, trenexcava·
cher, grader, crane, self-propelled scraper, excavator, pipe-layer, cherry picker, telehandler, logging
vehicle, mining vehicle or road building vehicle that is
owned or leased by an insured while off an insured
location;
f. any vehicle while being towed or pushed by or carried
on a vehicle included in a.,
a" b., c., d. or e.;
g. the following are not motor vehicles:
(1) a motorized land vehicle in dead storage on an
insured location;
(2) a boat, camp, home or utility trailer not being
towed or pushed by or carried on a vehicle
included in a.,
a. b., c., d. or e.;
(3) a motorized golf cart while used for golfing purposes;
(4) a motorized vehicle or trailer designed to assist
the handicapped that is not designed for travel on
public roads or subject to motor vehicle registration;
h. "leased" does not include temporary rental.
All other policy provisions apply.
t
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EBERLE, BERLIN, KADING, TURNBOW & McKLVEEN,
CHARTERED
AITORNEYS AND COUNSELORS AT LAW
AITORNEYS
BOISE PLAZA
IIII WEST JEFFERSON STREET. SUITE 530
111I
POST OFFICE BOX 1368
BOISE. IDAHO 83701

TELEPHONE
J44-W5
(108) 344-W5

FACSIMILE

COREY J. RIPPEE
E-MAIL; Crippee@eberte.eoID

(208) 344-8542

September 9, 2009

VIA CERTIFIED MAIL, RETURN RECEIPT REQUESTED,
AND VIA REGULAR U.S. MAIL,
AND VIA FACSIMILE: (888) 251~6069

•

Ross Sheridan
Todd Collins
State Farm Insurance
PO BOX 437
DuPont, WA 98327-0437
Re:

of Defense Pursuant to Insurance Policy
Tender ofDefense
Your Insured: Richard and Lindsey Linford
Your Policy No.: 12-BX-7416-6
EBKT&M File No.: 48020-1

To Whom It May Concern:
Please be advised that this law finn represents Richard and Lindsey Linford (the
"Linfords"). In such capacity, we are hereby tendering the enclosed lawsuit to you
and request that you provide the Linfords 'with immediate defense and
indemnification under the terms of the policy with respect to the enclosed lawsuit.

•.•,

As your records should indicate, the Unfords' home was damaged by fire on
Unfords contracted with a local
January 17, 2007. On March 20, 2007, the Linfords
contractor, Dave's Inc., to rebuild their home based upon a State Farm estimate.
The State Fann estimate and the contract amount were identical at $153,751.40.
This estimate has subsequently been increased to $197,065.67 based upon cost
information provided to and approved by State Farm. According to the Linfords'
Unfords'
calculations, to date. Dave'S, Inc., has performed $160,661.25 of the repair work but
has only been paid $159,494.16. The remaining $36,404.42 has been paid to the
Linfords to reimburse them for costs that they did not have Dave's, Inc., perform or
for costs that they personally paid themselves.
themselves .
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Slate Farm Insurance
September 9, 2009
Page2of3
Page2oj3

On May 10, 2007, the Linfords entered into another contract with Dave's,
Inc., to perform additional remodeling on their home that was not needed to correct
damage due to the fire. The Linfords acknowledged and agreed that this additional
work would not be covered by their State Farm insurance policy. The Linfords also
notified the insurance adjuster of their May 10, 2007, contract with Dave's, Inc.
According to the Linfords' calculations, to date, Dave's, Inc.,
Inc" has performed
$81,712.91 worth of additional, uncovered work under the May 10, 2007 contract.
The Linfords, however, have only paid Dave's, Inc., $73,390.10 due to holdbacks
and punch list items that have not yet been completed for both the insured work and
additional remodeling.

•

On November 2, 2008, the Linfords provided Dave's, Inc., with a punch list
for both the structural damage that was insured and replaced by State Farm and the
Dave's, Inc., performed for the Linfords. Dave's, Inc., has not
additional work that Dave'S,
work .
, completed any of this work.
Dave's, Inc., filed the enclosed lawsuit against the Linfords on August 13,
2009. The Complaint does not differentiate between what is owed under either
contract and instead asserts that the Linfords owe Dave's, Inc., $91,357.82. The
Linfords do not agree with Dave'S, Inc., calculations, but they do contend that the
lawsuit relates solely to the March 20, 2007 contract for the insured loss.
The Linfords have spent an exorbitant amount of time reconciling Dave'S,
Inc., invoices. The owner of Dave's, Inc., does not dispute the Linfords'
reconciliation as to the allocation of the invoices between the two contracts.
Further, he has made it clear that his dispute is with the software the State Farm
employs to generate its estimates. Based upon these admissions, it is respectfully
submitted that Dave's, Inc., dispute is with State Farm for the covered loss under
the policy.
Accordingly, the Linfords are clearly entitled to defense and
indemnification under the policy as the allegations set forth in Dave's, Inc., if true,
mean that State Farm has not fully repaired or replaced the insured property.
The Linfords were formally served with process of the enclosed lawsuit on
August 18, 2009. Pursuant to the Idaho Rules of Civil Procedure, the Linfords have
twenty (20) days within which to appear and answer the claim against it. We
therefore request your immediate attention to this matter
matter..

•
"

"',I;'
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Slale Farm Insurance
State
September 9, 2009
PageJ of3

If this transmittal to you does not satisfy the Notice of Claim required under the
applicable policy, please notify me in writing.

Thank you for your anticipated attention and cooperation on this matter.

Enclosures
cc (w/o ends.): client
00183885.000

•
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[Idaho State Bar No. 6579]

RINGERT LAW CHARTERED
455 South Third Street
P. O. Box 2773
Boise,
Boise. Idaho 83701-2773
Telephone: (208) 342-4591
Facsimile: (208) 342-4657
E-mail: dpc@ringertlaw.com

AUG 13 2009
J. DAVID NAVARRO, Clerk
Bye.HOLMES
DEPUTV

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
IDAHO, IN AND FOR THE C_OUNTY OF ADA
STATE OF IDAHO.
DAVE'S, INC., an Idaho Corporation doing
ConstJUction;
business as Dave's CODStJUction;

Case No.

e, 0 t

5 5..4 2
0 9 r'r" 55-4

VERIFIED COMPLAINT

•

Plaintiff,

vs.
D. RICHARD LINFORD and LINDSEY
LINFORD, husband and wife;
Defendants.

COMES NOW the Plaintiff, Dave's, Inc., by and through its attorneys of record, Ringert

Law Chartered, and complains and alleges as follows:
PARTIES

1
Dave's Inc. (hereinafter "Plaintiff") is, and was at all times material herein, an Idaho
Dave·s
corporation doing business as Dave's Construction, with its principal place of business in Ada

VERlFIED COMPLAINT - 1
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.
County. Idaho.
County,
12

D. Richard Linford and Lindsey Linford(hereinafter "Defendant") are, and were at all times
material herein, individuals and residents ofthe State ofIdaho. lawfully married to one another as
wife. and residing in Ada County, Idaho.
husband and wife,
JURISDICTION AND VENUE

3

of their domicile and
This Court has general personal jurisdiction over Defendant by reason oftheir
physical presence in the State of Idaho.
4

The amount in controversy in this action exceeds $10,000 and therefore assignment ofthis
•

action to the Magistrate Division of this Court is not appropriate.
5

Venue for this action is appropriate with this Court pursuant to IDAHO CODE § 5-404 because
Defendant resides in Ada County, Idaho.
GENERAL ALLEGATIONS

6

ofwhich
On or about January 19, 2007, Defendant's residence suffered from a fire, by reason ofwhich
Defendant needed home repairs, renovation and remodeling to be conducted. Additionally, at that
time Defendant decided to make additional upgrade's to its residence, which also necessitated certain
home renovation and remodeling.

•

VERIFIED COMPLAINT - 2
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7

PlaintitTis the business ofproviding services as a general contractor, and is licensed as such
Plaintiffis
Jdaho. Plaintiff's services include, but are not limited to, providing home repairs,
in the State of Idaho.
renovation and remodeling.

8
On or about March 20, 2007, Plaintiff and Defendant entered in to an written agreement

whereunder Plaintiff would provide such services and materials needed to repair, renovate and
remodel Defendant's residence as it related to the fire damage the home sutTered.
suffered. A true and correct

of said written agreement is attached hereto as Exbibit A and incorporated herein as ifset
if set forth
copy ofsaid
in full hereat.

•

9

9, 2007, Plaintiff and Defendant entered in to an written agreement
On or about May 9.
whereunder Plaintiff would provide such services and materials needed to renovate and remodel

Defendant's residence as it related to other parts ofDefendant's
ofDefendant's home that did not su
ffer fire damage.
suffer
A true and correct copy ofsaid
of said written agreement is attached hereto as Exhibit B and incorporated
herein as if set forth in full hereat.
hereat.

10
Plaintiff substantially perfonned all of its obligations owed under the above-referenced

agreements. Substantial completion of performance was effected
etTected on or about April 25, 2008.
Certain minor and additional materials and services, known as "punch list items," were perfonned
thereafter by Plaintiff.

VERIFIED COMPLAINT - 3
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11

Despite the foregoing, Defendant has failed and refused to fully compensate Plaintiff in
accordance with their above-referenced written agreements.
agreements, The amount due and owing to Plaintiff
by Defendant, together with accrued interest as set forth in the agreements, as of June 4, 2009 is
$91,357.82.
FIRST CLAIM FOR RELIEF· BREACH OF CONTRACT

12

A valid and binding contract existed between Plaintiff, as the party of the first part, and
of the second part, as represented by the written agreements attached hereto
Defendant, as the party ofthe
and incorporated herein.
13

•

of said contracts.
\Defendant is in breach ofsaid

14
Plaintiff, Plaintiffhas
AB a result of Defc;:ndant's breach of its contractual relationship with Plaintiff.
been damaged in an amount to be proven at trial, but alleged to be in excess 0[$25,000.00,
of$25,000.00.
SECOND CLAIM FOR RELIEF. BREACH OF COVENANT OF GoOD FAITH AND FAIR DEALING

IS

part, and Defendant.
Defendant, as the party of
The contract between Plaintiff, as the party of the first Part.
part, as alleged herein, included a covenant.
covenant, implied by law, of good faith and fair
the second part.
dealing.

VERIFIED COMPLAINT - 4
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. 16

Defendants is in breach of said covenant of good faith and fair dealing.
17

of Defendant's breach ofthe covenant ofgood
of good faith and fair dealing, Plaintiffhas
As a result ofDefendant's
been damaged in an amount to be proven at trial. but alleged to be in excess of $25,000.00.

ATI'QRNEY FEES AND C9URI ~O~ll
ATIQRNEY

18

Plaintiffhas been required to retain the attorney services ofRingert Law Chartered in order
to prosecute and maintain this action.

•

19

of court costs incurred herein, pursuant to the agreement of
Plaintiffis entitled to an award ofcourt
the parties. IDAHO CODe § 12-101 and/or Rule 54(d) of the IDAHO RULES OF CIVIL PROCEDURE.
20

Plaintiffis entitled to an award of reasonable litigation expenses and attorney fees incurred
12~120 and/or 12-121, and/or Rule
herein, pursuantto the agreement of the parties, IDAHOCODB §§ 12·120

54(e) ofthe
of the IDAHO RULES OF CIVIL PROCEDURE.
WHEREFORE, Plaintiff PRAYS that the Court enter its decree, judgment, or order as

follows:
A.

For an award of damages to Plaintiff, payable by Defendant, in an amount to be proven at
trial, alleged to be in excess ofS25,OOO; and

•

VERIFIED COMPLAINT - 5
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B.

For an award ofcourt
ofcourt costs,.litigation
costs,.litigation expenses, and reasonable attorneyfces
attorneyfees incurred herein;
and

C.

For such other and further relief as the Court deems just and appropriate under the
circumstances.
DATED this

J~

day of August, 2009.
RINGERT LAW CHARTERED

by:

~PC
D->PC

;:>'

David P. Claiborne

--

VERIFICATION

•

STATE OF IDAHO
STAIE

)
) S8
55••

COUNTY OF ADA

the

)

Huddleston~ President ofDave's,
ofDave's, Inc., being sworn, having read the foregoing says that
Dave Huddleston~

filets set forth herein are
fil<:ts

b'Ue,

accurate,

cre

~~
~~

DAVE'S, lNC. '
by Dave Huddleston, its President
SUBSCRIBED AND SWORN to before me this

/3 day of August,
August. 2009.

;;:>:- p Gs:;;!5i:::~'

&;;l5iE7;:::a'=-=-"

NOTARY PUBLIC • •
Residing at
(/,~" ~ I b
oI,~"
My commission expires
/7- • z.~- '2-o/~

/lie',
/Ile',
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Dave's Construdion, Inc.
,~

------------

~,;,~,.

..' i. ;

~.\" :~ :...~" ~

6126 Franklin Rom Boise, ldatl> 83700
2()8.344.8283
2ffi.344.8182 FAX 208-344-8283

CONTRACT

# RCE-715

3...20-07
3...20-07

DAVE'S CONSTRUCTION

of 5 pages
Page 1 of5

CUSTOMER: Ri~hard Linford
ADDRESS: 2441"
2441' Grossamer Lane, BOISE,
BOISE. IDAHO 83706
JOB LOCATION: SAME

•

DAVE'S CONSTRUCTION INC., hereby propose to furnish all materials, except
We, DAVE'S
noted, and perfonn all the labor m:cessary for completion of the foUowing~
Rebuild home from fire damage, as for the State Farm Insurance estimate
A. Estimate from State Farm Insurance.
PAYMENT#I~
YMENT#I~ START OF JOB
PAYMENT#2 AT 50% COMPETE
PAYMENT #3: AT 80% COMPLETE
PAYMENT # 4: UPON COMPLETION

$ 153,751.40

25%
SOOA.
500At
75%
10001'0
100010 PLUS CHANGES

3. QUALITY All material is guanmteed to be as specified. All work shall be perfonned in
3,
a good and workmanlike manner per industry standards and shall be in compliance with
the drawings and specifications listed above.
4. INSURANCE The contractor shall, at all times, carry the following insurance
coverage; Public Liability (limit $1,000,000.00) and worker's Compensation, or, if the
worker'S Compensation, the Contractor shall require the
subcontractor is unable to carry worker's
subcontractor to be covered under Contractor's Worker's Compensation policy. The
owner shall carry fire, tornado, and any and all other necessary property insurance on the
above work.

•

Page J of 5 pages
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5. LIENS The Contractor shall promptly pay all sums owed to laborers, subcontractors,
and material man's who supply labor and! or materials for the work and shall indemnifY,
hold harmless, and defend Owner and the property on which the work is located from
mechanic's and material man's liens.
6. PAYMENTS The Owner agrees to pay any and all payments according to the payment
schedule detailed in Section 1. Should said payment(s) not be made, or it satisfactory
arrangements for payment have not been made, the Contractor reserves the right to stop
all work until such time as payment is rendered or satisfactory payment amngements
arrangements
have been made.
7. GUARANTEE The Contractor hereby guarantees that the work shall be·free
be-free from
(1) year from the date ofcompletion
of completion ofthe
of the project. Materials
defects in labor for one (l)
warranted as specified by individual manufactures and not by the contractor.

•

8. BUILDING CODES all work performed under this agreement shall comply with
applicable building codes. Any additional work required by the building Department
of this contract is not the responsibility of Dave's Construction Inc.
beyond the agreement ofthis
If the customer desires Dave's Construction Inc. to perfonn the additional work, the work
shall be done at an additional charge to the contract amount
8. CHANGES The Owner time to time during the progress of the work, request in the
work specified above. If the Owner verbally agrees to an appropriate increase or decrease
of the requested change(s), the work be perfonned.
in the contract amolUlt because ofthe
Additional charges for the changes are due and payable prior to the work being
perfonned; with payment to be received no latetthen
later then the next scheduled contract
payment. The completion date stated in Section 10 ofthis
of this Agreement shall be adjusted
according to the change(s) mentioned above, and the original completion date shall
of subcontractors on
become null and void. Agreements made by the Owner with vendors ofsubcontractors
the job not recognized. All work that the customer has agreed to perform but which
according to the customer according to agreement has not performed shall be performed
by Dave's Construction Inc. at fifty dollars (50.00) per hour per worker.

10. INDEPENDENT CONTRACTOR The relationship of Owner and Contractor created
ofjoint venture,
by this agreement shall be that of independent contractors and not ofjoint
partnership, or employment.
11. COMPLETION DATE The Contractor shall complete all work required by this
1I.
start.. as time is ofthe
of the essence ofthis
of this
agreement by not later than 120 days from start"
agreement. If the contractor is prevented from his obligations hereunder by reason offire,
of fire,
flood, rain, windstonn, strike, shortage of materials, or other events beyond the control of
the Contractor the time for completion set forth above shall be extended by a period equal
to the period in which the Contractor is so prevented from performing.
Page 2 of 5 Pages
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12. ASBESTOS ANDI OR OTHER HAZARDOUS MATERIALS It is the obligation of
the Owner to determine if the structure covered by this contract contains asbestos and! or
proposal and contmet
contmct does not include any provision
other hazardous materials. This Proposal
(neither monetary nor time-schedule provisions) to cover the unforeseen hazards or
additional work necessitated by removal of asbestos and! or other hazardous materials.
If asbestos andl or other hazardous materials represent a charged condition from those
Ifasbestos
described in the plan and specifications, then the Contractor shall be entitled to additional
of the project
compensation and an increase in time for completion ofthe
13. FINANCE CHARGES Any contract payment or invoice amount not paid by the due
date shall be considered delinquent and shall bear interest at the rate ofone
of one and one-half
(1 1/2%) per month on the outstanding balance. If steps shall be taken, whether
percent (l
otherwise. to collect any sum including interest, which bas become delinquent,
by suite or otherwise,
delinquent.
the Owner agrees to pay all costs thereby incurred, including any reasonable collector's
~ees, attorney fees,
fees. and court costs.
GENERALACKNO~EDGMENTS
GENERAL
ACKNOWLEDGMENTS

•

EXISTING CONDITIONS we make no representation of existing conditions and assume
of condition for any of the Owner's
O'Wller's equipment that mayor may not be
no responsibility ofcondition
relocated or affected by our work, unless such conditions are caused by an act of
negligence on our part.

HIDDEN DEFECfS it is acknowledged that hidden structural defects. Faulty wiring,
substandard plumbing, or other defective components of the existing structure may need
to be updated or replaced in order to properly complete the above quoted work, and
of the property Owner.
further acknowledge that the expense if any be the responsibility ofthe

DESTRUCTIVE INSPECTIONS We have made thorough visual inspections of the
of the building methods and location of
existing structure and have mad our analysis ofthe
covered systems. We have not made destructive inspections (that is, removing floor,
walls, siding, or other covering) to reveal possible unknowns. In the event of a discovery
of an unknown element (not an oversight on our part), any additional costs involved shall
be a cost incuned by the property Owner.
UNDERGROUND INSPECTION It is unknown, by all parties, if any underground
obstructions other than those stated in text of this contract exist If any such obstructions
are found and must be removed from the site work area, the movement of which causes
of the contract, then those costs shall be incUITed by the property
an increase in cost ofthe
of trees. It is acknowledged
Owner. TIris provision shall not apply to anticipated foots oftrees.
that there has been no soil stabilization test done on the subject site. If a test is requested
by the Owner or the local authorities (for example, the Building Department), Dave's
Page 3 of 5 Pages
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Construction Inc. shall have such a test perfonued by a licensed engineer. All costs
involved in this testing shall be the responsibility of the property Owner.
DELIVERIES it is aclmowledged that Dave's Construction Inc. shall need to have heavy
descnoed work. The property
trucks picking up and delivering material for the above descn'bed
Owner acknowledges this fact and released Dave's Construction Inc. from liability for
possible damage to landscape.
landscape, sprinklers and driveways (e.g. cracking or sinking) of
sidewalks where applicable.
ADVERTISING it is acknowledged that Dave's Construction Inc. shall install a yard sign
materials, as well as to advertise. Dave Construction Inc. shall
to facilitate delivery of
ofmateria1s,
have the right to photograph its work and use the photographs for promotional purposes
in brochures and in other advertising media. Dave's Construction Inc. shall not advertise
customer names unless prior approval has been obtained from the customer. We shall add
customer names to the current Past Customers List, to be provided to potential customers,
on request, as references.
'

•

UTILITIES Dave's Construction
Constnlction Inc. has not included costs for electrical, water, sewage,
gas, or Telephone. It is understood that Dave's Construction Inc. sbalI have full use of
owner's utilities during the process of construction and that the Owner will bear the cost
of those utilities above and beyond the contract price agreed upon in this contract. Any
ofthose
long distance of directory assistance call mad by Dave's Construction Inc. will be
reimbursed to the Owner.
MATERIALS SELECTION we ask that selection of paint, tile, vinyl, carpet, fixtures, and
all other materials be provided within five (5) days of sighing this contract. Providing
selections after five days will extend the life of the project and may increase the Owner's
of material
contract price. We assume no responsibility for any delay caused by selection ofmaterial
that are not locally and immediately available.
OTHER OWNER RBSPONSmn..lTIES As a property Owner, you can help ensure that
your project goes smoothly by doing the following:
of contact. This person shall
A.
Designate one person to be the Owner's point ofcontact.
of the job's progress and shall be provided answers to
be kept informed ofthe
questions as they arise.
B.
Direct all Questions to Dave's Construction Inc,
Inc. Leadsman and avoid
workers. subcontractors,
trying to resolve questions or problems with workers,
off the job site.
venders, or other individuals on or offthe
C.
Make any and all changes to the original contract in writing and insure that
an "Additional Work: Request" form is completed and signed before those
changes are made.
Page 4 of 5 Pages
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OWNER SUPPLiED ITEMS All materials supplied by the Owner are to be on site by the
of the Owner to insure that ownerspecified date in the contract. It is the responsibility ofthe
supplied items are in B good and sufficient condition to be installed and that all neceswy
parts to install such items are present. The Owner bears all responsibilities pertaining to
the condition, performance, and warranties ofowner-supplied
of owner-supplied items. Dave's Construction
Inc. shall install owner-supplied items "as is" and shall hear no responsibility, either or
implied, for the item or for its condition, performance, or warranty.

•

ALLOWANCE "Material allowance" covers the cost ofthe
of the item(s) including all delivery
charges to get the material on site. The Contractor win install the item(s). The cost of the
installation will be included in the cost ofthe
of the project and not in the aUowance. "Labor
and material allowance" means the allowance covers both the cost of the items(s)
instal] the
delivered to the site and installation of the indicated work. The labor charge to install
material has been based upon the materials being "as specified", "on time", and in "good"
of the above conditions will be subject to
condition. Any materials not meeting anyone ofthe
IIMaterial allowance" will be adjusted by comparing the actual
additional labor charges. "Material
"invoice" charge for the direct dollar difference. If the "invoice" charge is greater than the
If the "invoice"
allowance dollar you will receive a charge for the direst dollar difference. Ifthe
charge is less than the allowance then you will receive a credit applied to the "substantial
completion" payment. If20% or more exceeds the material allowance dollar amount,
Dave's Construction Inc. reserves the right to adjust their Jabor installation charges for
that material allowance.

~~E'M8G1
"I1£sJo:-a
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ACCEPTANCE OF PROPOSAL AND CONTRACI'
CONTRACf

The above prices, specifications, Tenns and conditions are satisfactory and are hereby
accepted. Dave's Construction Inc. is authorized to perform the work as specified.
Payment
ou . ed above.
be made
made ~
~ OU~1JA
Payment will
will be

ACCEPTED BY

\"
\'.

,~6)a t()DATE:
Y?~q
ATE:~

_ ____
_ _ .....
_ ________
_ _ _ _--:DATE:,
.....
~DATE:,_________
__

NOTE: This proposal may be withdrawn by us if not accepted within thirty (30) days.

•

SFF -LIN 00067
SFF-LIN
000146

..
·

,

•

(

c

EXHIBITB

•

VERIFIED COMPLAINT - 8

SFF-LIN 00068
000147

.'

c.

"

Dave's Construdion, Inc.
6126 Fratklin Pm;j
Pm:j Base, ldalo
lden> 83700
2Q8.344..8182 FAX 2Q8.344.8283
2Q8..344.8283

# RC&71S

5-9-07

CONTRACT
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DAVEtS CONSTRUcnON
DAVEtS

CUSTOMER: Richard Linford
ADDRESS: 2441 Grossamer Lane, BOISE, IDAHO 83706
JOB LOCATION: SAME

•

We, DAVE'S CONSTRUCTION IN:C.,
IN:C" hereby propose to furnish all materials, except
noted, and perform all the labor necessary for completion ofthe
of the following:
following;
Any and aD changes that are not paid for by State Farm Ins. Co.
A. AU changes and extras wiD be charged at material. subs plus 20% and aU

labor at SSO.DO per hour per IUn.

PAYMENT: UPON COMPLETION

100%

3. QUALITY All material is guaranteed to be as specified. All work shall be performed in
a good and workmanlike manner per industry standards and shall be in compliance with
the drawings and specifications listed above.
4. INSURANCE The contractor shall, at all times, carry the following insurance
coverage; Public Liability (limit $1,000,000.00) and worker's Compensation, or, if the
subcontractor is unable to carry worker's Compensation, the Contractor shall require the
subcontractor to be covered WIder Contractor's Worker's Compensation policy. The
owner shall carry fire, tornado, and any and all other necessary property insurance on the
above work.

Page 1 of 5 pages
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5. LIENS The Contractor shall promptly pay aU sums owed to laborers, subcontractors,
and material man's who supply labor and! or materials for the work and shall indemnify,
hold hannless, and defend Owner and the property on which the work is located from
mechanic's and material man's liens.
PAYMENTS The Owner agrees to pay any and all payments according to the payment
6. PAYMENTS
schedule detailed in Section 1. Should said payment(s) not be made, or if satisfactory
arrangements for payment have not been made, the Contractor reserves the right to stop
all work until such time as payment is rendered or satisfactory payment arrangements
have been made.
7. GUARANTEE The Contractor hereby guarantees that the work shall be free from
(1) year from the date of completion of the project. Materials
defects in labor for one (l)
warranted as specified by individual manufactures and not by the contractor.
8. BUILDING CODES all work performed under this agreement shall comply with
applicable building codes. Any additional work required by the building Department
of this contract is not the responsibility of Dave's Construction Inc.
beyond the agreement ofthis
If the customer desires Dave's Construction Inc. to perform the additional work,
work. the work
shall be done at an additional charge to the contract amount.

•

8. CHANGES The Owner time to time during the progress of the work, request in the
work specified above. Ifthe Owner verbally agrees to an appropriate increase or decrease
of the requested change(s), the work be performed.
in the contract amount because ofthe
Additional charges for the changes are due and payable prior to the work being
perfonned; with payment to be received no later then the next scheduled contract
performed;
of this Agreement shall be adjusted
·payment. The completion date stated in Section 10 ofthis
according to the cbange(s) mentioned above, and the original completion date shall
of subcontractors on
become null and void. Agreements made by the Owner with vendors ofsubcontractors
the job not recognized. All work that the customer has agreed to perfonn but which
according to the customer according to agreement has not perfonned shall be performed
by Davels Construction (nc.
Inc. at fifty dollars (50.00) per hour per worker.

10. INDEPENDENT CONTRACTOR The relationship of Owner and Contractor created
by this agreement shall be that ofindependent
of independent contractors and not ofjoint
ofjoint venture,
partnership, or employment.
aU work required by this
II. COMPLETION DATE The Contractor shall complete all
of the essence ofthis
of this
agreement by not later than 120 days from start, as time is ofthe
agreement. If the contractor is prevented from his obligations hereunder by reason of fire,
flood, rain, windstonn,
windstonn. strike, shortage of materials, or other events beyond the control of
the Contractor the time for completion set forth above shall be extended by a period equal
to the period in which the Contractor is so prevented from performing.
Page 2 of S Pages
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1:2.
1:;Z. ASBESTOS ANDI OR OTHER HAZARDOUS MATERlALS It is the obligation of
if the structure covered by this contract contains asbestos and! or
the Owner to determine ifthe
other hazardous materials. This proposal and contract does not include any provision
(neither monetary nor time-schedule provisions) to cover the unforeseen hazards or
of asbestos and! or other hazardous materials.
additional work necessitated by removal ofasbestos
If asbestos ,and! or other hazardous materials represent a charged condition from those
described in the plan and specificati9ns, then the Contractor shall be entitled to additional
compensation and an increase in time for completion ofthe
of the project.
13. FINANCE CHARGES Any contract payment or invoice amount not paid by the due
of one and one-half
date shall be considered delinquent and sball bear interest at the rate ofone
percent (1 1/2%) per month on the outstanding balance. Ifsteps
If steps shall be taken, whether
by suite or otherwisc, to collect any sum including interest, which has become delinquent,
the Owner agrees to pay all costs thereby incurred, including any reasonable collector's
fees, attorney fees, and court costs.
GENERALACKNO~DGMENTS
GENERAL
ACKNOWLEDGMENTS

•

EXISTING CONDmONS we make no representation ofexisting
of existing conditions and assume
no responsibility of condition for any of the Owner's equipment that may or may not be
relocated or affected by our work, unless such conditions are caused by an act of
part.
negligence on oUr part.
IDDDEN DEFECTS it is acknowledged that hidden structural defects. Faulty wiring,
of the existing structure may need
substandard plumbing, or other defective components ofthe
to be updated or replaced in order to properly complete the above quoted work, and
further acknowledge that the expense ifany be the responsibility of the property Owner.
of the
DESTRUCTIVE INSPECTIONS We have made thorough visual inspections ofthe
of the building methods and location of
existing structure and have mad our analysis ofthe
covered systems. We have not made destructive inspections (that is, removing floor,
walls, siding, or other covering) to reveal possible unknowns. In the event ofa
of a discovery
of an unknown element (not an oversight on our part), any additional costs involved shall
be a cost incurred by the property Owner.

UNDERGROUND INSPECTION It is unknown, by all parties, if any underground
If any such obstructions
obstructions other than those stated in text of this contract exist. Ifany
of which causes
are found and must be removed from the site work area, the movement ofwhich
an increase in cost of the contract, then those costs shall be incurred by the property
Owner. This provision shall not apply to anticipated foots of trees. It is acknowledged
that there bas been no soil stabilization test done on the subject site. Ifa
If a test is requested
by the Owner or the local authorities (for example, the Building Department), Dave's
Page 3 of S Pages
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Construction Inc. shall have such a test perfonned by a licensed engineer. All costs
involved in this testing shall be the responsibility of the property Owner.
DELIVERIES it is acknowledged that Dave's Construction Inc. shall need to have heavy
trucks picking up and delivering material for the above described work. The property
Owner acknowledges this fact and released Dave's Construction Inc. from liability for
possible damage to landscape, sprinklers and driveways (e.g. cracking or sinking) of
sidewalks where applicable.
applicable,
ADVERTISING it is acknowledged that Dave's Construction Inc. sball install a yard sign
wen as to advertise. Dave Construction Inc. shall
have the right to photograph its work and use the photographs for promotional purposes
in brochures and in other advertising media. Dave's Construction Inc. shall not advertise
customer names unless prior approval has been obtained from the customer. We shall add
CUJTer1t Past Customers List, to be provided to potential customers,
customer names to the CUJTent
on request, as references.
to facilitate delivery of materials, as

UTILITIES Dave's Construction Inc. has not included costs for electrical, water, sewage,
gas, or Telephone. It is understood that Dave's Construction Inc. shall have full use of

•

of construction and that the Owner will bear the cost
owner's utilities during the process ofconstruction
of those utilities above and beyond the contract price agreed upon in this contract Any
of directory assistance call mad by Dave's Construction Inc. will be
long distance ofdirectory
reimbursed to the Owner.
of paint. tile, vinyl, carpet,
carpet. fixtures. and
MATERIALS SELECTION we ask that selection ofpaint.
all other materials be provided within five (5) days of sighing this contract. Providing
Ufe of the project and may increase the Owner's
selections after five days will extend the life
contract price. We assume no responsibility for any delay caused by selection of material
that are not locally and immediately available.

OTHER OWNER RESPONSmILITIES As a property Owner, you can help ensure that
your project goes smoothly by doing the following:
B.
Designate one person to be the Owner's point of contact This person shall
be kept informed of the job's progress and shall be provided answers to
questions as they arise.
an Questions to Dave's Construction Inc. Leadsman and avoid
B.
Direct all
trying to resolve questions or problems with workers, subcontractors,
venders, or other individuals on or off the job site.
venders.
C.
Make any and all changes to the original contract in writing and insure that
an "Additional Work Request" form is completed and signed before those
changes are made.
Page 4 of 5 Pages

•

SFF-LIN 00072

000151

•

OWNER SUPPLIED ITEMS All materj.als supplied by the Owner are to be on site by the
of the Owner to insure that ownerspecified date in the contract. It is the responsibility ofthe
supplied items are in a good and sufficient condition to be installed and that all necessary
parts to install such items are present. The Owner bears all responsibilities pertaining to
the condition, performance, and warranties of owner-supplied items. Dave's Construction
Inc. shall install owner-supplied items "as is" and shall bear no responsibility, either or
implied, for the item or for its condition, performance, or warranty.
ALLOWANCE "Material allowance" covers the cost of the item(s) including all delivery
charges to get the material on site. The Contractor will install the item(s). The cost of the
installation will be included in the cost ofthe
of the project and not in the allowance. "Labor
and material allowance" means the allowance covers both the cost ofthe
of the items(s)
delivered to the site and installation of the indicated work. The labor charge to install the

time", and in "good"
material has been based upon the materials being "as
lias specified", "on time".
of the above conditions will be subject to
condition. Any materials not meeting anyone ofthe
additional labor charges. "Material allowance" will be adjusted by comparing the actual
"invoice" charge for the direct dollar difference. If the "invoice" charge is greater than the
donar difference. Ifthe
If the "invoice"
allowance dollar you will receive a charge for the direst dollar
charge is less than the allowance then you will receive a credit applied to the "substantial
completion" payment. 1f20%
If20% or more exceeds the material allowance dollar amount,
Dave's Construction Inc. reserves the right to adjust their labor installation charges for
that material allowance.

~~TE:~~

ACCEPTANCE OF PROPOSAL AND CONTRACT

The above prices, specifications. Terms and conditions are satisfactory and are hereby
accepted. Dave's Construction Inc. is authorized to perform the work as specified.
Payment will
made s o ' cd above.
Payment
will be
be made ~1!7
I

-:::t
-

ACCEPTED
BY
ACCEPTED BY

.t.~b DATE: W
~tZ7
~~~~DATE:
\Q VMl.~'!7

DATE:_ _ _ __
_________
_DATE:

NOTE: This proposal may be withdrawn by us ifnot accepted within thirty (30) days.

I;
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State Farm·

Pacific Northwest Zone
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Boise Operations Center
Boise operations Center .

PO Box 437
DuPont, WA 98327-0437
208 3n 7500 Fax 888 251 6069
NOVEMBER 11, 2009

RICHARD AND LINDSEY LINFORD
2241 E GOSSAMER LN
BOISE, 10 83706

CERTIFIED MAIL - RETURN RECEIPT REQUESTED

RE:

Claim Number:
Policy Number:
Date of Loss:
Plaintiff:

12-B032-250
12-BX-7416-6 (Homeowners Policy)
January 18, 2007
Dave's Inc.

Dear Mr. and Mrs. Linford,
This letter confirms your conversation of November 11, 2009, with Claim Representative John
Billquist regarding the lawsuit filed against you by Dave's Inc. We have been reviewing your
Homeowners Policy for a determination regarding coverage.
We have completed our review of the Complaint, along with your Homeowners Policy, and have
concluded the Company has no duty to defend or indemnify you under this policy for the
allegations of the Complaint. The Plaintiff makes claims for Breach of Contract, and Breach of
policy states it provides coverage for bodily injury
Covenant of Good Faith and Fair Dealing. Your polley
or property damage which result from an occurrence. However, this claim does not allege an
occurrence resulting in bodily injury or property damage as defined in the policy.
We refer you to the following policy language:
HOMEOWNERS POLICY (FP-7955)
DEFINITIONS

•
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"You" and "your" mean the "named insured" shown in the Declarations. Your
spouse is included if a resident of your household. 'We", "us" and "our" mean the
Company shown in the Declarations.
Certain words and phrases are defined as follows:
1.

"bodily Injury" means physical injury, sickness, or disease to a person. This
includes required care, loss of services and death resulting therefrom.
Bodily Injury does not include:

•

7.

a.

any of the following which are communicable: disease, bacteria,
parasite, virus, or other organism, any of which are transmitted by
any insured to any other person;
person:

b.

the exposure to any such disease, bacteria, parasite, virus, or other
organism by any Insured to any other person; or

c.

humilialion, mental distress,
emotional distress, mental anguish~ humiliation,
injury. or any similar injury unless it arises out of actual
mental injury,
physical injury to some person.

"occurrence", when used in Section II of this policy, means an accident,
including exposure to conditions. which results in:
.
a.

bodily Injury; or

b.

property damage;

during the policy period. Repeated or continuous exposure to the same
general conditions is considered to be one occurrence.
8.

"property damage" means physical damage to or destruction of tangible
property, including loss of use of this property. Theft or conversion of
property by any insured Is not property damage.

As we have determined there is no coverage under your Homeowners Policy,
Policy. and that we have no
duty to defend or indemnify you for this loss, we are not accepting tender of this matter.
intend. by this letter, to waive any policy defenses and specifically reserves
The Company does not intend,
its right to assert or reassert any of the policy defenses outlined to you in our letter of October 1,
2009. We also reserve the right to review any amended complaint which may be filed.

SFF-LIN 00018
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If you feel there is additional information we have not adequately considered, or if you should have
questions regarding this letter, please contact Claim Representative Billquist at 208 2344512.

Sincerely,

Steven T. Yoest
Team Manager
2083777587
State Farm Fire and Casualty Company
cc:

12-1327 ANGELA WEBB
COREY RIPPEE ATIORNEY AT LAW
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NO,:
NO.:

James D. LaRue
Matthew L. Walters
ELAM & BURKE, P.A.
251 East Front Street, Suite 300
Post Office Box 1539
Boise, Idaho 83701-1539
Telephone: (208) 343-5454
Facsimile: (208) 384-5844
LaRue - ISB ##1780
1780
Walters - ISB #6599

+J
A.M_~---_ _~"j~,idl
A.M-~--~"j~,idlt,_.,~
t,_,,~

NOV 03 2010
N/W,A.RRO, Cllirk
Clfirk
J. DAVID NAVARRO,
By E. HOLMES
DSPUTf
n::PUTf

Attorneys for Third-Party Defendant, State
Farm Fire and Casualty Company

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
DAVE'S INC., an Idaho Corporation doing
business as Dave's Construction,
Case No. CV-OC-0915542
Plaintiff,
vs.
D. RICHARD LINFORD and LINDSEY
LINFORD, husband and wife,

MEMORANDUM IN SUPPORT OF
STATE FARM FIRE AND CASUALTY
COMPANY'S MOTION FOR PARTIAL
SUMMARY JUDGMENT

Defendants.
D. RICHARD LINFORD and LINDSEY
LINFORD, husband and wife,
Third-Party Plaintiffs,
vs.
STATE FARM FIRE AND CASUALTY
COMPANY, an Illinois corporation,
Third-Party Defendant.
MEMORANDUM IN SUPPORT OF STATE FARM FIRE AND CASUALTY COMPANY'S
MOTION FOR PARTIAL SUMMARY JUDGMENT - 1
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I. INTRODUCTION
State Farm Fire and Casualty Company ("State Farm"), by and through its attorneys of
record, Elam & Burke, P.A., hereby submits this Memorandum in support of its Motion for
Partial Summary Judgment. Considering that Plaintiff Dave's Inc.'s ("Dave's") Complaint does
not allege a covered "occurrence," and considering that Dave's is not seeking to recover
"property damage" or "bodily injury," there is no coverage under the subject Policy for Dave's
claims against D. Richard and Lindsey Linfords ("the Linfords"). Therefore, the Court should
rule as a matter of law that State Farm does not owe the Linfords a duty to defend or a duty to
indemnify them for the claims asserted in Dave's Complaint.
II. BACKGROUND

A.

Dave's vs. The Linfords.
On January 19,2007, a fire occurred at the Linfords' home at 2241 E. Gossamer Lane,

Boise, Idaho. (Amended Answer, Counterclaim and Third Party Complaint, p. 10.) Due to the

(Jd., p. 6.) On
damage caused by the fire, the Linfords' home required extensive repairs. (Id.,
March 20, 2007, the Linfords entered into a contract with Dave's for the repair of damages to the
Linfords' home caused by the fire ("Fire Damage Contract"). (ld.)
The Linfords decided to remodel certain portions of their home that were not damaged by
the fire. (ld., p.7.) As a result, on May 9, 2007, the Linfords entered into a second contract with
Dave's for the remodeling of the home ("Remodeling Contract"). (ld.)
Ultimately, a dispute arose between the Linfords and Dave's regarding the amount that
Dave's was to be paid for the services provided. On August 13, 2009, Dave's filed a Verified

MEMORANDUM IN SUPPORT OF STATE FARM FIRE AND CASUALTY COMPANY'S
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Complaint against the Linfords, in which Dave's asserted that the Linfords owe $91,357.82 for
the construction services provided. (Verified Complaint, p. 4.) On August 4,2010, Dave's filed
an Amended Verified Complaint ("Complaint"). The Complaint asserted three causes of action
against the Linfords: (1) breach of contract; (2) breach of covenant of good faith and fair dealing;
and (3) unjust enrichment. (Complaint, pp. 4-5.) All three ofthe causes of action stem from the
two written agreements entered by Dave's and the Linfords, i.e., the Fire Damage Contract and
the Remodeling Contract. (Id., pp. 3-4.)

B.

The Linfords vs. State Farm.
On the date of the fire, the Linfords' home was covered by a policy of insurance issued by

State Farm, Policy No. 12-BX-7416-6 ("Policy"). (Affidavit of Stephen T. Yoest in Support of
State Farm Fire and Casualty Company's Motion for Partial Summary Judgment
("Yoest Affidavit"), Ex. A, Certified Certificate of Coverage, State Farm Homeowners Policy.)
Generally speaking, the Policy provides two types of coverage to the Linfords. The first
coverage - "Section I - Your Property" - applies to losses incurred by the Linfords. (Id., pp. 313.) "Section I" applies to losses incurred by the Linfords relating to the "Dwelling"
(Coverage A), "Personal Property" (Coverage B), and "Loss of Use" (Coverage C). State Farm
paid the Linfords $197,065.67 under Coverage A of the Policy for the damage to the Linfords'
home caused by the fire.!
fire. 1 (Amended Answer, Counterclaim and Third Party Complaint, p. 10.)

1 While not reflected in the Linfords' Amended Answer, Counterclaim and Third Party Complaint, on
November 1,2010, State Farm paid the Linfords $8,691.96, pursuant to the terms of the Linfords' and State Farm's
June 2, 2010, agreement.
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The second type of coverage - "Section II - Your Liability" - applies to claims asserted
(Yoest Affidavit, Ex. A, the Policy, pp. 15-18.) The
against the Linfords by third parties. (Yoest
coverage provided under "Section II," includes the duty to indemnify and/or the duty to defend

(Id., p. 15.)
the Linfords under certain situations. (Jd.,
On September 9,2009, the Linfords' counsel sent correspondence to State Farm, by
which the Linfords tendered Dave's Complaint to State Farm for defense and indemnification.
(Yoest Affidavit, Ex. B, September 9,2009 Correspondence.) On November 11,2009, State
Farm sent correspondence to the Linfords, in which State Farm explained that it did not have a
duty to defend or indemnify the Linfords for the claims asserted by Dave's. (Jd.,
(Id., Ex. C,
November 11,2009 Correspondence.)
Thereafter, the Linfords filed a motion with the Court for leave to file a Third-Party
Complaint against State Farm. On February 11,2010, the Court issued an Order allowing the
Linfords to file the Third-Party Complaint, and the Linfords filed the Third-Party Complaint on
that same date. The Linfords' Third-Party Complaint asserts four causes of action against State
Farm: (1) breach of contract; (2) indemnification; (3) breach of covenant of good faith and fair
dealing; and (4) insurance bad faith. (Amended Answer, Counterclaim and Third Party
Complaint, pp. 11-13.)
III. SUMMARY JUDGMENT STANDARD
Rule 56 of the Idaho Rules of Civil Procedure governs motions for summary judgment.
Rule 56(
c) provides in relevant part:
56(c)
The judgment sought shall be rendered forthwith if the pleadings,
depositions and admissions on file, together with the affidavits, if
MEMORANDUM IN SUPPORT OF STATE FARM FIRE AND CASUALTY COMPANY'S
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any, show that there is no genuine issue as to any material fact and
that the moving party is entitled to a judgment as a matter of law.
I.R.C.P.56(c).
When a party moves for summary judgment under Rule 56(b), the non-moving party
"cannot rest on mere speculation because a mere scintilla of evidence is not enough to create a
genuine issue of fact." McCoy v. Lyons, 120 Idaho 765, 769, 820 Pold
P.2d 360, 364 (1991). The nonmoving party must set forth specific facts which show a genuine issue. Verbillis v. Dependable
Appliance Co., 107 Idaho 335, 689 P.2d 227 (Ct. App. 1984). Rule 56(e) of the Idaho Rules of

Civil Procedure states in pertinent part:
When a motion for summary judgment is made and supported as
provided in this rule, an adverse party may not rest upon the mere
allegations or denials of that party's pleadings, but the party's
response, by affidavits or as otherwise provided in this rule, must set
forth specific facts showing that there is a genuine issue for trial. If
the party does not so respond, summary judgment, if appropriate,
shall be entered against the party.
In addition, the moving party is entitled to judgment as a matter of law when the nonmoving party "fails to make a showing sufficient to establish the existence of an element
essential to that party's case on which that party will bear the burden of proof at trial." Baxter v.
Craney, 135 Idaho 166, 170, 16 P.3d 263,267 (2000); Badell v. Beeks, 115 Idaho 101, 107, 765

P.2d 126, 127 (1988).

IV. ANALYSIS
As set forth above, the Policy provides two types of coverage: (1) coverage for losses
incurred by the Linfords; and (2) coverage for claims asserted against the Linfords by third
parties. (Yoest Affidavit, Ex. A, the Policy.) Likewise, the Linfords' causes of action against
MEMORANDUM IN SUPPORT OF STATE FARM FIRE AND CASUALTY COMPANY'S
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State Farm relate to both types of coverage provided under the Policy. A number of the causes of
action stem from the Linfords' assertion that State Farm has failed to pay the amount owed for
construction services rendered and related to the fire loss. These types of causes of action
involve the first type of coverage (coverage for losses incurred by the Linfords), and are generally
referred to as "first party claims." The current Motion does not address the Linfords' first party
claims?
The remaining causes of action stem from the Linfords' allegation that State Farm has a
duty to defend and indemnify them for damages sought by Dave's in its Complaint. Those
causes of action involve the second type of coverage (claims asserted against the Linfords) and
are generally referred to as "third party claims." The focus of this Motion is on the Linfords'
third party claims.
A.

Standard Applied When Interpreting Insurance Policies.
In order to determine whether State Farm owes the Linfords a duty to defend or a duty to

indemnify them from the claims asserted in Dave's Complaint, the Court must construe the terms
of the Policy. The analysis of a contract begins with the language of the contract itself. See

Albee v. Judy, 136 Idaho 226, 230, 31 P.3d 248, 252 (2001). If a contract's terms are "clear and
unambiguous, the determination of the contract's meaning and legal effect are questions oflaw,

Rath v. Managed Health Network, Inc., 123 Idaho 30, 31, 844 P.2d 12,13 (1992), and the
meaning of the contract and intent of the parties must be determined from the plain meaning of

2 State Farm anticipates that the Linfords' first party claims will be resolved through the appraisal process.
However, if that does not occur, State Farm reserves the right to file a dispositive motion to address the first party
claims.
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the contract's own words." City ofIdaho
of Idaho Falls v. Home Indemnity Co., 126 Idaho 604, 607, 888
P.2d 383,386 (1995). Where the language of an insurance policy is susceptible to but one
meaning, it must be given that effect. McGilvray v. Farmers New World Life Ins. Co., 136 Idaho
39,44,28 P.3d 380, 385 (2001).
B.

The Policy Does Not Provide Coverage for the Claims Asserted in Dave's Complaint
Against the Linfords, and Therefore, There is No Duty to Indemnify.
In order for there to be a duty to indemnify, there must be a covered claim under the

Policy. Here, the Policy provides liability coverage: "[i]f a claim is made or a suit is brought
against an insured for damages because of bodily injury or property damage to which this
coverage applies, caused by an occurrence..."
occurrence ... " (Yoest Affidavit, Ex. A, the Policy, p. 15.)
(emphasis in original.) Therefore, in order for there to be liability coverage, the Complaint must
allege: (1) an "occurrence;" and (2) either "bodily injury" or "property damage."
Pursuant to the express language of the Policy, in order for there to be an "occurrence,"
there must be an accident. (Id., p. 2.) ("'occurrence', when used in Section II of this policy,
means an accident...") (emphasis in original.) While the fire that caused the damage to the
Linfords' home may have been caused by an accident, Dave's claims against the Linfords do not
stem from the fire. Rather, Dave's claims in its Complaint stem from the alleged breach of two
contracts between Dave's and the Linfords. Therefore, on that basis alone, there is no coverage
for the claims asserted in Dave's Complaint.
Furthermore, Dave's Complaint does not assert a claim for either "bodily injury" or
"property damage." "Bodily injury" is defined in the Policy as a "physical injury, sickness, or
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disease to a person." (Id., p. 1.) Dave's claims against the Linfords clearly do not relate to a
"bodily injury."
Additionally, Dave's is not seeking to recover "property damage" from the Linfords.
"Property damage" is defined in the Policy as "physical damage to or destruction of tangible
property, including loss of use of this property." (Id., p. 2.) Dave's Complaint does not allege
physical damage to or the destruction of tangible property. Rather, Dave's alleges that the
Linfords failed to pay the entire amount due under the two contracts.
The Idaho Supreme Court has enforced the policy requirement of an accident resulting in
a certain type of damage in order to fall within coverage under a liability policy. See Magic
Valley Potato Shippers v. Continental Ins., 112 Idaho 1073, 739 P.2d 372, (1987). In Magic
Valley, Harper entered into a contract with Magic Valley for the sale of potatoes. Id. at 1074.

Magic Valley failed to perform under the sales contract, and as a result, Harper sued Magic
Valley for breach of contract. Id. at 1074-75. Magic Valley owned two insurance liability
policies issued by Continental. Id. at 1075. Pursuant to the liability policies, Magic Valley
tendered the defense of Harper's lawsuit to Continental. Id. Continental refused to defend Magic
Valley in the lawsuit filed by Harper because there was no coverage for the claims asserted by
Harper. Id.
Magic Valley defended the lawsuit filed by Harper, but lost. Id. Thereafter, Magic Valley
filed a lawsuit against Continental in which it asserted that the policies issued by Continental
covered the claims asserted by Harper and that Continental had a duty to defend Magic Valley.
Id. Ultimately, the district court granted Continental's motion for summary judgment based on
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the ruling that the liability policies did not provide coverage for the claims asserted by Harper. Id.
Magic Valley appealed.
ofldaho affirmed the district court's ruling. In doing so,
On appeal, the Supreme Court ofIdaho
the Supreme Court of Idaho ruled that pursuant to the terms of Continental's liability policies,
Magic Valley was only entitled to coverage in the event that Harper's lawsuit involved an
"occurrence" and sought the recovery of "property damage." Id. at 1076-77. The Supreme Court
of Idaho held:
Both the amended complaint and the district court's
instructions to the jury indicate that the Harper v. MVP
lawsuit was an action for breach of contract, and did not
involve any claim for damages in tort. MVP has failed to
demonstrate that damage to property was at issue in the
underlying suit. The Harper v. MVP lawsuit was a contract
action, and there was no allegation of either "property
damage" or an "occurrence" within the meaning of the
policy.

Id..
Similarly, because Dave's Complaint does not allege an "occurrence" resulting in
"property damage" or "bodily injury," State Farm's Policy does not provide coverage for the
claims asserted by Dave's against the Linfords. Therefore, the Court should rule as a matter of
law that State Farm does not owe the Linfords a duty to indemnify them for the claims asserted
by Dave's.
C.

State Farm Does Not Owe a Duty to Defend the Claims Asserted by Dave's Against
the Linfords.

Idaho courts have determined that "the duty to defend arises upon the filing of a
complaint whose allegations, in whole or in part, read broadly, reveal a potential for liability that
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would be covered by the insured's policy." Black v. Fireman's Fund American Ins. Co., 115
Idaho 449, 456, 767 P.2d 824,831 (1989); See also Kootenai County v. Western Casualty & Sur.
Co., 113 Idaho 908, 911, 750 P.2d 87, 90 (1988) ("[t]he proper procedure for the insurer to take

is to evaluate the claims and determine whether an arguable potential exists for a claim covered
by the policy; if so, then the insurer must immediately step in and defend the suit"). The Idaho
Supreme Court has stated:
[A]n insured, has a duty to defend its insured where the facts alleged
in the complaint, if true, would bring the case within the insurance
policy's coverage. The basis for this rule is simple. To allow the
insurer to avoid providing defense on questionable claims would
frustrate one of the insured's basic purposes in procuring insurance
coverage - protection from the expenses of litigation. This duty is
separate, unrelated, and much broader that the insurer's duty to pay
damages.
Black v. Fireman's, 115 Idaho at 455-56, 767 at 830-31.

Therefore, State Farm only has a duty to defend the Dave's claims against the Linfords if
a fairly debatable question of law exists regarding the scope of coverage or application of
exclusions. State Farm's Policy unambiguously provides coverage for "bodily injury" or
"property damage" resulting from an "occurrence." Dave's Complaint does not allege an
"occurrence" and does not allege "bodily injury" or "property damage." Therefore, the claims
fall outside the scope of coverage. Since no fairly debatable issue of coverage exists, State Farm
is entitled to summary judgment on the Linfords' claim that they are owed a duty to defend
Dave's claims.
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v.

CONCLUSION

Based upon the foregoing, State Farm respectfully requests that this Court grant its
Motion for Partial Summary Judgment.
DATED this

--...L day of November, 2010.
ELAM & BURKE, P.A.

BY:~~
Ja es D. LaRue, Of the Fum
Attorneys for Third-Party Defendant,
State Farm Fire and Casualty Company
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D. RICHARD LINFORD and LINDSEY
LINFORD, husband and wife,
Counterclaimants,

v.
DAVE'S INC., an Idaho Corporation doing
business as Dave's Construction,
Counterdefendant.

COME NOW the Defendants/Counterclaimants/Third-Party Plaintiffs, D. Richard
Linford and Lindsey Linford (collectively the "Linfords"), by and through their attorneys of
record, Eberle, Berlin, Kading, Turnbow & McKlveen, Chtd., and hereby submit this
Memorandum in Support of their Motion for Partial Summary Judgment as follows:

I.
1.

STATEMENT OF FACTS

On January 17, 2007, the Linfords' residence located at 2241 E. Gossamer Lane,

Boise, Idaho (the "Home"), suffered fire damage. Affidavit of D. Richard Linford in Support of
the Linfords' Motion for Leave to Amend Answer to Include Counterclaim (hereinafter "Linford

Afr'), ~ 2.
Aff'),
2.

Shortly thereafter, the Linfords notified their insurance carrier of the fire damage,

$153,751. 40 (the
and the insurance carrier estimated the cost to repair the fire damage to be $153,751.40
"Estimate"). Id. at ~ 3.
3.

The Linfords then sought local contractors to repair the damage the Home

sustained as a result of the fire, and on or about March 20, 2007, the Linfords entered into a
written agreement with Dave's, Inc., a local general contractor ("Dave's"), to repair the Home
based upon the Estimate. Id. at

~

4. A true and correct copy of the agreement between the
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Linfords and Dave's to repair the damage to the Home caused by the fire is attached to the
Linford Aff as Exhibit "B" (the "Fire Damage Contract").
4.

The Fire Damage Contract provides that Dave's would furnish all material and

perform all the labor necessary to complete the following work:

"Rebuild home from fire damage, as for the State Farm
Insurance estimate" of "$153,751.40."
Fire Damage Contract, p. 1I (emphasis in original). The Fire Damage Contract was signed and
executed by Dave Huddleson and D. Richard Linford. Id. at p. 5.
5.

Shortly after work under the Fire Damage Contract began, the Linfords decided to

remodel portions of the Home that were not damaged by the fire since they would not be living
in the Home and construction would already be occurring. Id. at ~ 10.
6.

On or about May 9, 2007, the Linfords entered into a second written agreement

with Dave's to renovate and remodel a portion of the Home that was not damaged by the fire.
Id. A true and correct copy of the agreement between the Linfords and Dave's to renovate and

remodel the portion of the Home that was not damaged by the fire is attached to the Linford Aff
as Exhibit "c" (the "Remodeling Contract").
7.

The Remodeling Contract was priced based upon a "cost plus" or "time and

materials" methodology with no set price for the work Dave's was to perform. Remodeling
Contract, p. 1. In relevant part, the Remodeling Contract provides that Dave's would furnish all
material and perform all the labor necessary to complete the following work:

Any and all changes that are not paid for by State Farm Ins. Co.
Id. at p. 1 (emphasis in original). The Remodeling Contract was signed and executed by Dave

Huddleson and D. Richard Linford. Id. at ~ 11.
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8.

After construction had been commenced, the Linfords' insurance carrier revised

the Estimate to a total amount of$197,065.67 (the "Revised Estimate"). Linford Aff, at

~~

6-

7. A true and correct copy of the Revised Estimate can be found on Exhibit 2 attached to
Exhibit B of the Affidavit of Corey J. Rippee.
9.

Dave's has admitted that it received the Revised Estimate and that the stated value

of the Revised Estimate was $197,065.67. Affidavit of Corey J. Rippee, Exhibit C, p. 4 (Request
for Admission No.4).
10.

Dave's has admitted that the Linfords paid for certain items listed in the Revised

Estimate. Affidavit of Corey J. Rippee, Exhibit C, pp. 9-12.
11.

While Dave's disputes other items that the Linfords submit they paid for, Dave's

admits that the Linfords paid for the following items:
a.

Pella Door (Request for Admission No.9).

b.

Garage Overhead Door (Request for Admission No. 10).

c.

Architectural Drafting Fees (Request for Admission No. 14).

d.

All light fixtures (Request for Admission No. 15).

e.

Custom Wallpapering (Request for Admission No. 18).

f.

Purchase and Installation of all Window Treatments (Request for
Admission Nos. 19 & 20).

g.

Screen Door (Request for Admission No. 25).

Affidavit of Corey J. Rippee, Exhibit C.
12.

Dave's has also admitted that it did not perform the ozone purification of the

Home and that it did not perform reconstruction of the roof chase framing because the Linfords
elected to install a gas fireplace, both of which were required under the Revised Estimate.
Affidavit of Corey J. Rippee, Exhibit C, p. 11 (Request for Admission Nos. 21 and 22).
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13.

An examination of the Revised Estimate establishes that the value of the goods

and services that the Linfords paid for and/or that Dave's did not perform is as follows:
a.

Pella Door: $7,525.79 (LINFORD 000077)1

b.

Garage Overhead Door: $1,380.57 (LINFORD 000076)

c.

Architectural Drafting Fees: $1,800.00 (LINFORD 000078)

d.

All light fixtures: $1,717.35 (LINFORD 000082)

e.

Custom Wallpapering: $871.42 2 (LINFORD 00083-84)

f.

Purchase and Installation of Window Treatments: $7,455.72 3 (LINFORD
000085)

g.

Screen Door: $285.12 (LINFORD 000076)

h.

Ozone Purification: $1,729.31 (LINFORD 000074)

1.

Reconstruction of the Roof Chase Framing: $923.404 (LINFORD 000069)

Exhibit 2 attached to Exhibit B of the Affidavit of Corey J. Rippee.
14.

The total value of the goods and services that the Linfords paid for and/or that

Dave's did not perform under the terms of the Revised Estimate equals $23,688.68.
15.

With respect to the Remodeling Contract, Dave's has admitted that the total value

of its work cost $48,721.23. Affidavit of Corey J. Rippee, Exhibit A.
16.

Finally, Dave's has admitted that it has been paid the total amount of $232,884.27

under both the Fire Damage Contract and the Remodeling Contract.

Affidavit of Corey J.

Rippee, Exhibit C, p. 18 (Request for Admission No. 27).

I Documents referred to as LINFORD OOOOXX were produced during the course of written discovery and can be
located on Exhibit 2 attached to Exhibit B of the Affidavit of Corey J. Rippee.
2 This number is found by adding the marked items on the pages indicated.
3 This number is found by adding the Window Treatment total ($6,541.72) and the Windows - Wood total
($914.00).
4 This number is found by adding the marked items on the page indicated.
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Based upon the foregoing facts, none of which are in dispute for purposes of this
Motion,S Dave's agreed via written contract to rebuild the Home based initially upon on the
Estimate and finally on the Revised Estimate. The Revised Estimate Dave's provided that the
cost to repair the fire damage to the Home would be $197,065.67. Dave's, however, has
admitted that it did not perform and/or pay for at least $23,688.68 of the work required
under the Revised Estimate. Therefore, at most, Dave's is only entitled to $173,396.99
under the express terms of its agreement with the Linfords to repair the fire damage to the
Home ($197,065.67 - $23,688.68).6
With respect to the Remodeling Contract, Dave's has admitted that the cost of its
work to complete the contract was $48,721.23.
Based upon Dave's admissions, the Linfords were required to pay Dave's no more than a
total amount of $222,118.22 ($173,396.99 + $48,721.23) for Dave's work under both the Fire
Damage Contract and the Remodeling Contract. 7 Dave's, however, has been paid a total amount
of $232,884.27 for its work under both contracts. It is respectfully submitted that the Linfords
are entitled to summary judgment against Dave's on the grounds that Dave's has been paid in
full for all amounts contractually due and owing to it under the express terms of both the Fire
Damage Contract and the Remodeling Contract, and the Linfords are not in breach of either
contract it had with Dave's.
II.

STANDARD OF REVIEW

Summary judgment is appropriate when the pleadings, depositions, affidavits and
admissions on file show that there is no genuine issue of material fact and the movant is entitled

The Linfords reserve the right to dispute any of the facts set forth herein. For purposes of this Motion, however,
the Linfords are accepting all facts Dave's has admitted as being true.
6 The reasoning here is simple: Dave's contract to furnish all materials and labor necessary to rebuild the damage
caused by the fire; Dave's is not entitled to materials and labor the Linfords purchased.
5
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to judgment as a matter of law. Idaho R. Civ. P. 56(c). Failure of a party to make a showing
sufficient to establish the existence of an element essential to that party's case and upon which
that party bears the burden of proof entitles the moving party to summary judgment as a matter
oflaw.
The Idaho Supreme Court has clearly addressed the standards governing motions for
summary judgment. When considering a motion for summary judgment, the Court is generally
required to liberally construe the record in the light most favorable to the party opposing the
motion, drawing all reasonable inferences and conclusions in that party's favor. Construction
of America, 135 Idaho 680, 682, 23 P.3d 142, 144
Management Systems, Inc. v. Assurance Co. ofAmerica,

(2001). However, Rule 56(e) requires a non-moving party to go beyond pleadings through
affidavits, depositions, etc. to demonstrate that there are genuine issues of material fact. Doe v.
Durtschi, 110 Idaho 466, 716 P.2d 1238 (1986). If the non-moving party fails to do so, then the

P .2d at 1241;
moving party is entitled to summary judgment as a matter of law. Id. at 469, 716 P.2d
see also Sparks v. St. Luke's Reg. Medical Ctr. Ltd., 115 Idaho 505, 768 P.2d 768 (1988).

The non-moving party's responsibility in opposing a motion for summary judgment was
outlined by the Idaho Supreme Court in Berg v. Fairman, 107 Idaho 441,690 P.2d 896 (1984),
wherein the Court stated:
If a party resists summary judgment it is his responsibility to place in the record
before the trial court the existence of controverted material facts which require
resolution by trial. A party may not rely on its pleadings nor merely assert that
there are some facts which might or will support his legal theory, but rather he
must establish the existence of those facts by deposition, affidavit or otherwise.
Failure to so establish the existence of the controverted material facts exposes the
party to risk of a summary judgment.
!d. at 444,690 P.2d at 899. The Idaho Court of Appeals has reiterated that "a non-moving party

cannot rest on mere speculation, and must present opposing evidence."

Butterfield v.

MacKenzie, 132 Idaho 62, 64, 966 P.2d 658, 660 (Ct. App. 1998). A mere scintilla of evidence
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or only slight doubt as to the facts is not sufficient to create a genuine issue of fact for trial.
Harpole v. State, 131 Idaho 437, 439,958 P.2d 594, 596 (1998).

In applying the summary judgment standards to the facts and circumstances here, the
Court should rule as a matter of law that Dave's has been paid in full and that the Linfords are
entitled to the entry of summary judgment as a matter oflaw on the claims asserted by Dave's.

III.

ARGUMENT

Idaho law regarding contract interpretation is well settled: "Where the language of the
contract makes the intentions of the parties clear, the interpretation and legal effect of the
Pan ike & Sons
contract are questions of law over which [the] Court exercises free review." Panike
Farms, Inc. v. Smith, 147 Idaho 562, 566,212 P.3d 992,996 (2009). In the present case, the Fire

Damage Contract clearly sets forth the intentions and obligations of the Linfords and Dave's.
Dave's agreed to rebuild the Home "from fire damage, as for the State Farm Insurance
estimate."

Fire Damage Contract, p. 1.

State Farm initially estimated that it would cost

$153,751.40 to repair the fire damage to the Home. This amount was noted both in the Estimate
and the Fire Damage Contract itself. Furthermore, the work to be performed under the Fire
Damage Contract was specifically set forth in the Estimate. Dave's has admitted that he received
a copy of the Estimate and the Fire Damage Contract is clear that it is based on the Estimate.
The Estimate was subsequently revised and the cost to repair the fire damage was
increased to $197,065.67. Dave's and the Linfords never executed an addendum to the Fire
Damage Contract to reflect this cost increase; however, such a modification was not needed
/
because of the express terms of the Fire Damage Contract. Dave's agreed to rebuild the home
based upon the State Farm Insurance Estimate. Since the estimate increased, the contract was
modified by its express terms to reflect that increase in the estimate. The language of the Fire
Damage Contract is clear and unambiguous and fully sets forth the parties' intentions and
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obligations: Dave's agreed to rebuild the Home based upon the Estimate (and Revised Estimate)
and the Linfords agreed to pay Dave's the amount of the Estimate (and the Revised Estimate).
The amount of the Revised Estimate was $197,065.67; therefore, based upon the express terms
of the Fire Damage Contract, Dave's would be entitled to no more than $197,065.67.
During the construction of the Home, Dave's and the Linfords agreed that the Linfords
would pay for some materials and labor that were included in the Revised Estimate and part of
the Fire Damage Contract. The value of the materials and labor that the Linfords paid for and
which Dave's does not dispute equals $23,668.68. Dave's certainly is not entitled to receive
payment for those items that he was contractually obligated to provide that were instead paid for
by the Linfords. Therefore, based upon the express terms of the Fire Damage Contract and the
parties' agreement that the Linfords would pay for certain materials and labor, Dave's would be
entitled to no more than $173,396.99.
In addition to the Fire Damage Contract, Dave's agreed to furnish materials and labor to
complete certain remodeling work on the Home pursuant to the Remodeling Contract. While the
Remodeling Contract does not specifically set forth an amount, Dave's has admitted in written
discovery that the value of its work under the Remodeling Contract equaled $48,721.23.
The maximum amount that Dave's would be entitled to for its work under both the Fire
Damage Contract and the Remodeling Contract is $222,118.22. Dave's has admitted that it has
been paid a total amount of $232,884.27. Accordingly, it is respectfully submitted that Dave's
has been paid in full.

IV.

CONCLUSION

Based upon the forgoing, it is respectfully submitted that the Linfords should be awarded
partial summary judgment with respect to Dave's Complaint. The Linfords respectfully request
that this Court hold as a matter of law that the Linfords did not breach either the Fire Damage
DEFENDANTS' MEMORANDUM IN SUPPORT OF THEIR MOTION FOR PARTIAL SUMMARY
JUDGMENT - Page 9 (48020-1 / 00202118.000)
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Contract or the Remodeling Contract and that Dave's has been paid in full for its work under
both contracts.
DATED this 27th day of January, 2010.

EBERLE, BERLIN, KADING, TURNBOW
& McKLVEEN, CHARTERED

By- - ~-fitle,:r;;
o-re-y-J-:~p-p-e -,-~-f~~
ili=e-~ lrm~- - - - - 

By

Attorneys for Defendants

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the above and foregoing document
was served upon the following attorney this 27ili
27th day of January, 2011, as indicated below and
addressed as follows:

David P. Claiborne
Ringert Law Chartered
P.O. Box 2773
Boise,ID 83701-2773
James D. LaRue
ELAM & BURKE, P.A.
251 West Front Street, Suite, 300
Post Office Box 1539
Boise, Idaho 83701-1539

o

U.S. Mail
Ia Hand Delivery
Overnight Mail
o Facsimile (208) 342-4657

o
o

U.S. Mail

8..
8. Hand Delivery

o

Overnight Mail
--!oooI~-.u.·~il.e (208) 384-5844
--UL.t:JlCSl·ll1!!ilce

DEFENDANTS' MEMORANDUM IN SUPPORT OF THEIR MOTION FOR PARTIAL SUMMARY
JUDGMENT - Page 10 (48020-1 / 00202118.000)
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James D. LaRue
Matthew L. Walters
ELAM & BURKE, P.A.
251 East Front Street, Suite 300
Post Office Box 1539
Boise, Idaho 83701-1539
Telephone: (208) 343-5454
Facsimile: (208) 384-5844
LaRue - ISB #1780
Walters - ISB #6599

~~23V :

.::

JAN 31 2011
CHRISTOPHER D. RICH, Clerk
By JAMIE RANDAll
DEPUTY

Attorneys for Third-Party Defendant, State
Fann Fire and Casualty Company

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
DAVE'S INC., an Idaho Corporation doing
business as Dave's Construction,
Case No. CV-OC-0915542
Plaintiff,
vs.
D. RICHARD LINFORD and LINDSEY
LINFORD, husband and wife,

STATE FARM FIRE AND CASUALTY
COMPANY'S MOTION FOR PARTIAL
SUMMARY JUDGMENT RE FIRST
P
ARTY CLAIMS
PARTY

Defendants.
D. RICHARD LINFORD and LINDSEY
LINFORD, husband and wife,
Third-Party Plaintiffs,
vs.
STATE FARM FIRE AND CASUALTY
COMPANY, an Illinois corporation,
Third-Party Defendant.
STATE FARM FIRE AND CASUALTY COMPANY'S MOTION FOR PARTIAL SUMMARY
JUDGMENT RE FIRST PARTY CLAIMS-1

ORIGINAL
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State Farm Fire and Casualty Company ("State Farm"), by and through its attorneys of
record, Elam & Burke, P.A.,
P .A., respectfully moves this Court, pursuant to Rule 56 of the Idaho
Rules of Civil Procedure, for partial summary judgment in State Farm's favor on the grounds and
for the reasons that State Farm has complied with the terms of the Policy and the June 2010
Agreement by paying the amount of loss as determined by the jointly appointed appraiser.
Consequently, the Court should dismiss the Linfords' first party claims, including the claims of
breach of contract, breach of covenant of good faith and fair dealing, and bad faith.
This Motion is based upon the records, files, and pleadings in this action, together with
the Affidavit of Counsel in Support of State Farm Fire and Casualty Company's Motion for
Partial Summary Judgment Re First Party Claims and the Memorandum in Support of State Farm
Fire and Casualty Company's Motion for Partial Summary Judgment Re First Party Claims filed
herewith.
DATED this ~ day of January, 2011.

ELAM & BURKE, P.A.

By:

J.&L;;R-::,'~L
J.&L;;R7e:'~L
Attorneys for Third-Party Defendant,
State Farm Fire and Casualty Company

STATE FARM FIRE AND CASUALTY COMPANY'S MOTION FOR PARTIAL SUMMARY
JUDGMENT RE FIRST PARTY CLAIMS - 2
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this ~ day of January, 2011, I caused a true and correct
copy of the above and foregoing instrument to be served upon the following in the manner
indicated below:
David P. Claiborne
v

RINGERT LAW CHARTERED

P.O. Box 2773
Boise, Idaho 83701-2773

u.S. Mail
Hand Delivery
Federal Express
Facsimile Transmission

Plaintifj)
(Attorney for PlaintifJ)

Corey J. Rippee

v

EBERLE, BERLIN, KADING, TURNBOW
& McKLVEEN, CHARTERED

1111 West Jefferson Street, Suite 530
P.O. Box 1368
Boise, Idaho 83701

u.S. Mail
Hand Delivery
Federal Express
Facsimile Transmission

(Attorneys for Defendants/Third-Party Plaintiffs)

James

. LaRue

STATE FARM FIRE AND CASUALTY COMPANY'S MOTION FOR PARTIAL SUMMARY
JUDGMENT RE FIRST PARTY CLAIMS - 3
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James D. LaRue
Matthew L. Walters
ELAM & BURKE, P.A.
251 East Front Street, Suite 300
Post Office Box 1539
Boise, Idaho 83701-1539
Telephone: (208) 343-5454
Facsimile: (208) 384-5844
LaRue - ISB #1780
Walters - ISB #6599

NO._ _ _"'Fii][j--..c~~
A.M.__
- _ _ _F-,'L~~

2ak1,l

1 2011
JAN 3 12011
CHRISTOPHER D. RICH Clerk
By JAMIE RANDALL '
DepuTY

Attorneys for Third-Party Defendant, State
Farm Fire and Casualty Company

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
DAVE'S INC., an Idaho Corporation doing
business as Dave's Construction,
Case No. CV-OC-0915542
Plaintiff,
vs.
D. RICHARD LINFORD and LINDSEY
LINFORD, husband and wife,

AFFIDAVIT OF COUNSEL IN
SUPPORT OF STATE FARM FIRE
AND CASUALTY COMPANY'S
MOTION FOR PARTIAL SUMMARY
JUDGMENT RE FIRST PARTY
CLAIMS

Defendants.
D. RICHARD LINFORD and LINDSEY
LINFORD, husband and wife,
Third-Party Plaintiffs,
vs.
STATE FARM FIRE AND CASUALTY
COMPANY, an Illinois corporation,
Third-Party Defendant.
AFFIDAVIT OF COUNSEL IN SUPPORT OF STATE FARM FIRE AND CASUALTY COMPANY'S
MOTION FOR PARTIAL SUMMARY JUDGMENT RE FIRST PARTY CLAIMS - 1
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ORIGINAL

STATE OF IDAHO
County of Ada

)
) ss:
)

James D. LaRue, being first duly sworn upon oath, deposes and says:
1.

I am an attorney with the law firm of Elam & Burke, P .A., attorneys for Defendant

State Farm Fire and Casualty Company ("State Farm").
2.

I make this affidavit based on my own personal knowledge and in support of State

Farm's Motion for Partial Summary Judgment Re First Party Claims.
3.

Attached hereto as Exhibit A is a true and correct copy ofthe 2010 Agreement

between the Linfords and State Farm.
4.

Attached hereto as Exhibit B is a true and correct copy of the written appraisal

dated October 13, 2010.
5.

Attached hereto as Exhibit C is a true and correct copy of correspondence to the

Linfords' counsel dated November 1, 2010.
DATED this ~ day of January, 2011.

~ '~~'JAIi~'- - -

1fotary Public r Idaho
Residing at:~~~:...-_+-=---+Commission expires:....;..:.+.LJL-+-'rD..K+f-

_
_

AFFIDAVIT OF COUNSEL IN SUPPORT OF STATE FARM FIRE AND CASUALTY COMPANY'S
MOTION FOR PARTIAL SUMMARY JUDGMENT RE FIRST PARTY CLAIMS - 2
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·
CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this --dL
~ day of January, 2011, I caused a true and correct
copy of the above and foregoing instrument to be served upon the following in the manner
indicated below:
David P. Claiborne
RINGERT LAW CHARTERED

P.O. Box 2773
Boise, Idaho 83701-2773

v'

U.S. Mail
Hand Delivery
Federal Express
Facsimile Transmission

(Attorney for Plaintiff)

Corey J. Rippee
EBERLE, BERLIN, KADING, TURNBOW
& McKLVEEN, CHARTERED

1111 West Jefferson Street, Suite 530

U.S. Mail
~ Hand Delivery
Federal Express
Facsimile Transmission

P.O. Box 1368
Boise, Idaho 83701
(Attorneys for Defendants/Third-Party Plaintifft)

AFFIDAVIT OF COUNSEL IN SUPPORT OF STATE FARM FIRE AND CASUALTY COMPANY'S
MOTION FOR PARTIAL SUMMARY JUDGMENT RE FIRST PARTY CLAIMS - 3
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ELAM&BURKE
ATTORNEYS AT LAW

JAMES D. L1RLlE
251

Ea~l

Fronl
Front Street. Suite
Suite. 300

Post Oflicc Box 1539
Boise, Idaho 83701

Telephone 208 J43-5454
Fax 208 384·5844
384-5844
E-mail .idl@claillburkc.com
.idl@clnlllburkc.COOl

June 2, 2010

D. McFeeley
Neil D..
EBERLE, BERLIN, KADING, TURN130W
TURNBOW

& McKLVEEN, CHARTERED
1111 West Jefferson Street. Suite
530
SUlte530

P.O. Box 1368
Boise, Idaho 83701

Re:

f)avl/
Davr/ 's'.~' JilC.v.
Inc. v. LinfhlY.l
Lin/hl'd II. Stale
Slale P(ll'm
Farm Fire

E&ll No. 1- 1.267
t267
Dear Mr, McFceley:
McFceky:

The purpose of this Iettct'istoconfirm
Iettel'is to confirm an agreement between D. Rich~lt'dal1d
Rich~lrdand LitldscY
Lilldsey
'rhe
Linford (Hinsureds")
("insureds") and State Hmn
Farm Fire and CasualtyCompanYf'State
Casualty Company ("State Fal'm';)collecl1vcly
Farm') collectively
("the
of loss.
C'the parties") regarding the insureds' claims that State Farm has not paid the amount
ah1Qlmt (If
of their Homeowners Po!icy,
Policy, Policy No. I2~BX-7416-6,
12~BX-7416-6, ("the
claimed under Coverage A oftheir
2241. E. Gossamerl.n.,
Gossamer Ln., Boise,Jdaho;
Boise, Idaho.
Policy") relating to the fire loss of January 17, 2007, at 2241
benefits under Coverage A (Dwelling),
ft is my understanding that the inslIreds claimed bcncfil&
CGv(;rag{:
13 (Personal PropenYl
anJ C(IY(:ragc
also myt:nJelstandillg
myt:nJclstundillg that
CGv(;rag'-= 13
rrop~dy) and
Cov(:ragc C (Loss ofU!:>c).
ofU~e). It
h i!:>
balso
the illsureds and State Farm regarding payments made by State
there arc no disputes bet\veen
between theillsureds
under Coverages Hand
Band C. It is furthet'
further my understanding that the insureds havc
bavc received
Farm ullder
payment under Coverage A in the amount of $197,065.67. The insureds entered into two
orthc
contracts with Dave's Inc.: one contract for repair of
the fire damage, and another contract for
of the dwelling. A dispute has arisen between Dave's fnc.
remodel or
Inc. and thc insureds which
Dave's Inc. 011 behalfofthe
behalf of the insllI'cds,
insureds, your firm filed a thirdresulted in a lawsuit being filed by Davc's
complaint against State Farm.
party comphlint

Pursuant to the terms of the Policy, by letter dated May 7, 2010, on behal f or
of State Farm,
I dcmalldcd
c\cmalldcd that the amount
amollnt of the loss under Coverage A be set/determined
set/detcnnined by appraisal. The
insureds havc
have elected not to appoillt
appoint a separate appraiser, but have agrt'ccfto
agJ't'ccfto modify Section J ..
Conditions, paragraph 4 - Appraisal - to the following terms:

Exhibit A
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Neil D. ,McFeeley
.. ........... ...............................:.:...........................•......,.
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Page 2

- the parties agree to resolve and set
sct theal110unt
the amount of loss under Coverage A of the Policy
by appraisal;
- the parties will jointly appoint Mike Berkson as their appraiser;
-the insureds and State Farm will be allowed to provide Mr. Berkson documelits and
information for
tot' his cOllsideration;
consideration;
require additionaLinformatioll,
additional information, he should share
- sho~t1d Mr. Berkson have questions or l'cqlJirc
such inquiries with both p!;1rties;
pm·ties;
in~mreds will allow MI\
Mr. Berkson
dVJclling, if rcquested,tbr
requested, for
- the il1$ul'edswill
BCl'k!ion access to
t.o the insured dVJclling,if
p~rtorlliing his
purposes or
01' p~rtorllling
Ills !;lppaHSal;
appaHsal;
to the dwellhlg,
dwellillg, caused
- Mr. Berkson will determine the cost to repair damages
dalUfrgesJo
CU1.lscd by the
tire, as if he was a contractOl'
)oss(a1l101li1t
contractol' on the date of loss
(amount of loss);
- Mr. Berkson will provide a wdttenappraisal
written appraisal of
oft!l,camoul)l
thcall10unt of105s
ofloss to the insureds and
State Farm;
agree to be hound
the written appt'ais!;lf;atld
appraisuf; and
- the parties agl'eeto
bound by theWrittcl1
Ful'Ol will pay MI..
MI\ Berkson fe.es,al1dexpensesas
te,es and expenses a$ the parties' joint appmiser.
.. State Fal'Ol
appraiser.

Theinslireds
Hnd State Farm
to $luyany
stay any further proceedings on lhe
lhe. Ihirc!·pfu'ty
The
i!lsurecls and
Farl11 ngJ'cc
~tgtce tP
third·mu't)'
appraisal is C()1l1pkted.
complaint unlilth.:
L11l1ilthcappn!is~11
c()1l1pl~ted.
If you (:lgt'eeto
lh~ above.
above, kindly indicatehy
indicate by signing and I'etutilirtg
returiling the original of
ufthis
It)ou
~lgl'eeto th~
thi~
behal t< qfyo\lrc)icnrs.
of YO.LIl'cliems.
letter on
otl b¢haH'
.
.

Very truty
truly yours,
YOllrs,
ELAM & BURKE
ELi\M&
A Professional Association

~~~~fL~4~~~
James D. LaRue

JDL:sd

2Ytl
('
...
.
.
.
___
~
_____
.
_
__:~
____ . __
N~i1 Ci. M~J.;;cl~---~~_:- -----

~eJ~~1Yt( ~,

Ndl D. lVkFcclcy
Attorney for D. Richard and Lindsey
Lindsey Linford

000188

OCT. 19.2010 9: 13AM

,SlATE FARM FIRE COMPANY
(

NO. 121

P. 2

Oct 13,2010

State Farm Insurance
12601 W Explorer Dr. Suite 100
Boise, 10. 83713

DearSir5;
OearSirsi

Attached please find my final appraisal of the loss due to fire at 2241 Gossamer lane Boise Idaho 83706
on January 19,
19. 2007. This appraisal is predicated upon the photos of the loss and a walk through with
Mr. linford, as well as some verbal information gained from both State Fann Insurance and Mr. Linford.
The project had been completed at the time of this
thiS appraisal and the actual loss damage was not able tEJ
be inspected except througl1 the above mentioned means. The appraisal has been completed in
accordance with the directives given in the letter dated.
dated, June 2, 2010, by Elam and !;Iurke,
!;lurks, as was agreed
to by all parties.
It is my understanding that the scope of this loss has been agreed upon by both parties and at issue is
the pricing of that scope. My appraisal was made using the current pricing from xaaware that was in
effect on January 19~ 2007. (the date of toss) Xactimate was used to arrive at the appraisal value as it
was the predominant pricing database used by restoration contractors in the Southern Idaho area. This
Xactware, to the Boise area.
price list was tailored, by Xaetware,
At the request of both parties there have been some changes rnade to the scope of this project. These
changes appear reasonable seeing that there was no supplement submitted and the items were
There have also been some, requested items that
probably unseen atthe time of the original estimate. Thera
were left out due to the probability that they were not incurred due to the fire loss, but due to the
remodel that occurred in conjunction with the fire repairs.

~4:.L~~
Mike Berkson CR, CRMS

000189 B
Exhibit

OCT. 19.2010 9: 13AM

.SJATE FARM FIRE COMPANY

7s.TATE
L
L

NO. 121

P. 3

I

First Team Restoration
First 'team Restoration
6400 Contractors Suite 104

Boise lD 8370~
208-362-2082
Client:

Property:

Operator Info:
Operator:

:estimator:
Estimator:
Type of Esdmate:
E9dmate:
Date Entered:
Price List;

Fann Appraisal
Linford/State Farm
2241 Gossamer Ln
Boise, ID 83106

MOOS
Cellular:

Mike Berkson, CR. CMRS
Fire
7n12010
7nJ2010

(208) 283-0114

Date Assigned:

IDB04B7A

Restoration/ServiceJRemodel
Estimate;
Estimate:

File Number:

APPRAlSAL_LlNFORD3
APPRAISAL REV 4

CUII'ellt pricing
priClllg
This apprabal is predicated upon the photos of the loss and a walle through with Mr. Linford.. The prlciDg is the current
xactware that was in affccton
aifecton JSI1\1aIy
from xactwate
J8I1UaIy 19, 2007. (the date oftha loss) Xactimate WlUI used to arrive at the appraisal as it
was the predominate pricing database \l$ed by restoration contractors in the $outhelU
$outhel'1l Idaho axea.. It is also understood that the
'Was

of the eSltlmates
eSlt:hna.tes are con-ect.
basic scope ofthe
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OCT. t9. 2010. 9: 14AM

(~E FARM FIRE COMPANY
(JjE

G)
',:

NO. 121

~,
~.

q.

<~

First Team Restoration
FiIlt Team Restoration
6400 Contractors Suite 104
Boise 10
ID 83709
208-362-2082

APPRAXSAL_LINFORD_4
APPRAlSAL_LlNFORD_4

MJseellaneous
QN'lY
QN''lY

DESCRIPTION

REMOVE

Rl!;I'LACE
MI'LACE

l'OTAL

24.00HR

0.00

26.86

644.64

hIs
h1's ea post canst cleaniang
18. Temporary toilet (per month)

8.00MO

137.00

1,096.00
1.096.00

19. Taxes, insurance. permits & fees (Bid

1.00EA
1.OOEA

0.00
0.00

2,200.00

2,200.00

20. Azohitecnua1'lJrafting
AIohitect\.Ua1lDrafting fees (aid itet'n)
22. Dumpster load
load.~ Approx. 20 yards.
yards, 4
to~ of debris
23. .Alann Guy Invoice

l.OOSA
6.00EA

0.00
366.87

1,500.00
0.00

1,500.00
2,201.22

1.00 SA

0.00

1,197.00
1.197.00

1,197.00

24. Carlon Sheet MetaliUmAoe and ducting
invoice
25. Window covering outlet invoice
26. Healing Garde.os
Garoe.os invoice
27. Dunlwn Electric invoice
28. LaFever Roofing; invoice
29. R&R Vinyl window, single hung, 13·19
sf
wiJldow, single hung, 9-12
30. R.&lt Vinyl wiJldow.

1.00M
l.OOM

0.00

14,031.45

14,031.45

l.OOEA
1.00EA
l.00BA
1.0OEA
l.OOEA
4.00EA

0.00
0.00
0.00
0.00
11.99

888.28
216.00
7.733.00
9,600.00
235.43

888.28
216.00
7,733.00
9,600.00
989.68

2.ooBA
2.00BA

11.99

192.81

409.60

Vinyl. window, single 1nmS,
1nmS. 20-28
31. R&R Vinyl

1.00EA

11.99

295.34

307.33

96. Screen <1oor for kitchen invoice
121. Al Fireplace invoice
122. B&B masonary invoice
123. Cabinet painting iDV'oice
504. Window Coverin~
Coverin~ Outlet invoice
505. Fllbrio Works invoice
581. D&l> Painting
Pamting invoice

l.OOM

0.00

tOOM

0.00
0.00
0.00

237.60
3,142.52
3,750.00
2.095.00
914.00
5,089.66
4,200.00

237.60
3,142.52

17. Cleaning Technician - per hout 3 techs 8

item)

sf
sf

1.00EA
l.OOEA
1.00
LOOSA
SA

l.OOBA

0.00
0.00

1.00
SA
l.OOSA

0.00

Totals; Miscellaneous

3,750.00
3.750.00

2,095.00
914.00
5,089.66
4,200.00

62,442.98
62.442.98

Dining Room
10/13/:2010

Page: 2
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.OCT. 19.2010
.

9: 14AM

QVTL
ATe

FARM
FARM FIRE COMPANY

cr

NO. 121

:');,

,.,-"

P. 5

First Team Restoration
First Team R.estoration
6400 Contractors Suite 104
Boise m 83709
208-362-2082
CONTlNUED - Dining Room
Roonl
y

DESClUPTlON
DESCRlPTlON

32. Blown-in insulation - 14" depth - R38
uea --:Heavy
33. Clean the surface al'ea
:Heavy
36. Seal/prime the &urface area - one coat
shella:c)
(white pigmented shellac)
37. Seal then paint the surface area twice (3
coats)
38. Clean baseboard
39. Paint baseboard - two coats
40. Clean door I window opening (per side)
41. Paint door or window opening - 2 coats

REMOVE

REPLACE

TOTAL
TOTAl.

0.00

0.91

1,390.72 Sf'
309.12 SF

0.00
0.00

0.26
0.33

281.51
361.59
102.21

1,081.00 SF
1.081.00

0.00

0.69

745.89

61.53 LF
61.53 LF
14.00EA
14.00EA

0.00
0.00
0.00
0.00

0.21
0.69
7.29
15.32

12.92
42.46
42..46
102.06
214.48

Z.OOEA
9.ooLF
1.00M
3.00EA
1.00BA
I.OOBA
309.72 SP
4S6.00SF
4.00EA

0.00
0.00
0.00
0.00
0.00
0.00
0.15
0.00

IS,45
IS.45
3.81
64.46
11.89
24.23
0.82
4.74
19.57

30.90
34.83
64.46
35.67
24.23
253.97
2,229.84
78.28

4.00EA
4.00EA
8.00EA
3,407.00CP

0.00
0.00
0.00
0.00

9.43

37.72
33.72
47.20

QNTY
309,35 SF
309.35

(per side)

42. Pain~ door slab only.
only - 2 coats (pet side)
Ughting - Detach & reset
43. Track fol' track lighting
44. Chandelier - Detach &. reset
45. Clean light fixture •- high detail
46. Clean chandelier
47. carpet pad - High grade
48. R&R Cazpet •- High pde
49. Window drapeIy •- hard~ - Detach &
reset
50. Clean drapOJY hardware
51. Clean window unit (per side) 10 - 20 SF
52. Clean window uuit (per side) 3 •- 9 SF
53. Clean and deodorize buildiJ1i
b1lildiDS - Ozone

8.43

5.90
0.04

136.28

treatnlent
treatD1ent

Totals: Dining Room

4,8'70.22

Nook

DESCRIPnON
DEscRIPnON
54. Blown-in insulation - 14" depth - R38
55. Clean the surface area.
56. Clean floor

QNTY
351.69 SF
1,23S.92 SP
1.23S.92
340.43 SF

REMOVE

REPLACE

TOTAL

0.00

0.91
0.21
0.24

320.04
259.54
81.70

0.00

0.00

10/13/2010

Page: 3
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10 9: 14AM
OC T. 19. 20 10

&laTE FARM FIRE COMPANY
&raTE

NO. 121

(,.

t

P. 6

First Tea. Restoration
First Team. Restoration
R.estoration
6400 Contractors Suite 104
Bobe ID 83709
208~362-2082
208~362-2082

CONTINUED.
CONTINUED - Nook

57. 112" drywall- hung. taped, floated,
ready for paint
58. Add for bullnose (rounded) comers

59.
60.
61.
62.
63.
64.
65.
66.

REMOV~
REMOV~

REPLACE

T01'AL

156.00 SF

0.00

1.13

176.28

156.00SP

0.00

0.07

10.92

0.00
0.00

35.59
0.5S
O.SS

249.13

0.00

0.27

0.00
0.00
0.00

0.50

653.96

37.76

QNTY

DESClUmON

Drywall Installer I Finisher.
Finisher - per hour

7.ooaR

wall •- plastic. paper, tape (per LF)
Mask waD
SeaVprime the surface area - one coat

340.43LF
1,307.92 SP

Pamt the surface area - two coats
Paint

1,307.92 SF
€i.OOHR.
6.00HR.
13.00EA
1.00EA
1.00EA
1.0OEA
I.00EA
l.OOEA
2.00HR.
2.00aR.
2.00EA
6.00EA
6.00EA

Painter - per how
hour
Clean recessed light fixture
Chandelier - Detach & reset
retul'D cover
Clean cold air return

67. Clean chandelier

68. Window Treatments Installer - per hour
69. Clean dra.p=y
dra.PelY valance
70. Clean window unit (per side) 10 • 20 SF
71. Clean window unit (per side) 3 - 9 SF

187.24
353.14

0.00

64.46

226.56
77.48
64,46

0.00

5.91

S.91
5.91

0.00
0.00

24.23

0.00
0.00
0.00

6.00
8.43
5.90

24.23
78.08
12.00

5.96

39.04

Totals: Nook

50.58
35.40

2,866.65

Kitch~n

DESCRIPTION

75. Window blind·
blind - horizontal or vertical.
verticalDetach & reset
blind - horizontal or
76. Clean window blind·
vertical
R&R. Bueboard - 3 1/4"
77. R.&R.
78.
79.
80.
81.

Paint baseboard - two coat$
Sand, stain, and finish wood floor
Add for dustless floor sanding
Clean cabinetIy
cabineuy - lower.
lower - inside and out

82. Clean cabinetry. upper - mside and out
83. Clean cabinetry - full height - inside and
out

APPRAISAL_LINFOIUl_4
APPRAISAL_LINFORO_4

QN'IY
QNTY

REMOVE

REPLACE

TOTAL

6.00EA

0.00

19.57

117.42

80.00 SF

0.00

0.72

57.60

26.19 LF

0.24

2.23

26.19LF

0.00
0.00

0.69
3.24

64.69
18.07
876.19

0.00
0.00
0.00

1.00
6.82

210.43

6.82

0.00

11.89

79.59
83.23

270.43 SF
270.43 SF
17.50LF
11.67 LF
7.00LF

10/1312010

119.3S
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~TATE

FARM FIRE COMPANY
(

NO. 121

P. 7

First Team Restol"ation
First Team Restoration
6400 Contractors Suite 104
Boise ID 83709
208-362-2082
CONTINUEr> •- Kitchen
QNTY

DESCRIPTION

REMOVE

R£PLACE

TOTAL

0.61
9.70

33.55

5.41
2.36

5.41

Clean countertop - tile
Clean sink - double
Clean sink faucet
Clean ductwork- ~terior (per LF)

$$.00
55.00 SF
1.00EA

l.OOEA
1.00EA
1.00LP

0.00
0.00
0.00
0.00

Clean dishwasher
Clean cooktop
Clean !Well
Detach & Reset Refrigerator side by
side - 22 to 25 cf
92. Reftig. water libe • Disconnect &
reconnect - with repairs
93. Clean reftigerator
94. Clean and deodori2:e building - Ozone
treatment
95. Carpenter
Carpenter·- Finish, Trim!
Trim 1 Cabinet - per

I.OOEA
1.00EA
1.00EA
l.OOEA
I.OOEA

0.00
0.00
0.00
0.00

15.33
13.62
15.26
0.00

2.36
15.33
13.62
15.26
29.56

l.OOEA

0.00

39.25

39.25

1.0OEA
1.00EA
4,595.81 CF

0.00

26.73

0.00

0.04

26.73
183.83

12..S0HR.
12-S0HR.

0.00

39.34

491.75

84.
85.
86.
87.
88.
S9.
90.
91.

p
P

9.70

hour

Totals: Kitchen

2,552.92

Li'\l'ingRoom
DESCRIPTION
R&RExteriordoor. g'-insulatedmetall
g'-insulatedmetal!
97. R&RExteriordoor,
wood - High grade (pella CostOm si2e)
itte)

QNTY
1.00EA

This figure is an estimate of the actual cost the actual invoice
in'VOice price will prfNail
door - 200ats (per side)
99. Paint wood patio door·
3.00EA
100. R&R Casing.
Casjng. 2 1/4" stain grade
44.50LP
101. Painter - per hour Mask and prep
4.00HR.
102. Seal stud wall for odor control (white
625.00 SF
pigme~ted shellac)
pigme~ted
103. Seal/prime the surface area - one coat
234.49 SF
(white pigmented shellae)Floor
iihellae)Floor
104. Batt insnIation - 4" - Rll
60.00 SF
lOS. BloW11-in
BlOW11-m insulation - 12" depth • R30
246.00 SF
106. Clean the $UIface
$Ulface a,,-ea
345.50 Sf

APPRAISAL_LINFORD_4
APPRAISAL_LINFORD_4

REMOVE

REPLACE

TOTAL

0.00

5.893.79

5,893.79

0.00
0.27
0.00
0.00

24.91
2.14
37.76
0.48

74.73
107.25
151.04
300.00

0.00

0.33

77.38

0.00
0.00
0.00

0.48
0.78
0.21

28.80
191.88

10/1312010

72.56
Page: 5
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~

SlaTE FARM FIRE COMPANY

(,
(.

(

NO. 121

P. 8

First Team Restoration
First Team Restoration
6400 Contractors Suite 104
Boise ID 83709
208.362-2082

CONTINUED· Livin,g Room

QNTY

DESCmTION

REMOVE

REPLACE

TOTAL

107. 5/8" dtywall- hung, taped. floated,
ready for pafut
108. 112" dIywaU. hung, taped, floated,
t1oa~ed,
ready for paint

200.00 SF

0.00

1.21

242.00

250.008F
250.00
SF

0.00

1.13

282,50

109. Add for bullnose (rQUIlded.)
(rQlIIlded.) corners
110. Drywall Installer I/ Finisher - per hour
High walls and ceilings)
Ill. Seal/prime the surface area • one coat
112. Paint the 8utface
sutface arta - two coats
hour (High walls and
113. Painter - per h01.lr
ceiling:s)
114. Ceiling fan &-light - Detach &: reset
lIS. Clean ceiling ~ and light
116. "R&R
'R&R Baseboard - 3 1/4"
117. Clean recessed light fixture
118. Paint baieboard • two co~
119. R&R 2" X 4" lumber (.661 BF per LP)
112" COX
120. R.&R Sheathi.Pg. plywood. 1/2"
124. R&R Fireplace mantel.
mantel- stain grade or
hardwoo<1- prefab.
hardwoo<1·
125. R&R CUstom cabinets· full height

2S0.00SF
8.00HR.

0.00
0.00

0,07
0.07
35.59

17.50
284.72

798.00 SF

0.00

0.21

215.46

798.00 SF
S.OOHR

0.00
0.00

0.50
37.76

399.00
188.80

l.OOEA
1.00EA
1.00 EA.
43.00LF
2.00EA
43.00LP
64.00LF
96.00 SF
l.OOEA

0.00
0.00
0.24
0.00
0.00

71.17
14.54
2.23
5.96
0.69

0.29
0.30

0.94
0.91

71.17
14.54
106.21
11.92
29.67
78.72
116.16

28.44

508.43

536.87

4.79

271.43

2,209.76

0.00
0.15

0.82
4.74
73.04
0.26

253.97
1,113.60
75.71
0.00

8.00Lf •

units

126. Carpet pad. High grade
127. R&R Ca:rpet- High grade
128. R&R Door cbime
129. Clean floor - ten'aZZO
130. Clean thermostat
131. R&:R Trim board - 1"
I" :It 4" ~ installed
i.nstalled
(cedar)
132. Seal & paint trim
133. R&R. Footings -labor and materials

309.72 SF
240.00 SF
1.00 SA
0.00 SF
1.00EA

2.67
0.00

1.15

1.lS

24.00LF

0.00
0.20

2.55

66.00

24.00LF
1.75 CY

0.00
88.83

0.69
185.89

16.56
480.76

Totals: Living Room

13,776.18

Study

10/1312010
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~~E
~~E FARM FIRE COMPANY
C
""".

(§)

~

NO. 121

:;,;,~.

'j,,"

P. 9

::-~",-"

First Telllll Restoration
FilSt Team Restoration
FiISt
6400 Contractors Suite 104
Boise 10 83709
208-362·2082
CONT1Nl.1ED· Study
CONTlNlJED·

DESCRIPTION

ruo
134. Blown-in insulation -12" depth· R30
135. Clean the surface area
136. SeaVprime the surface area ~ one coat
(white pign'Lented shellac ( (floor )
paiJlt the surface area twice
137. Seal then paiDt

QNTY

REMOVE

REPLACE

TOTAL

133.00 SP
87S.00SF
132.50 SF

0.00
0.00
0.00

0.78

0.21
0.33

103.74
183.7S
183.75
43.73

742.00 SF

0.00

0.69

511.98

45.00LF
45.00LF
l.00LF
6.00EA
8.00 SA
4.00EA
2.00EA

0.00
0.00
0.00
0.00
0.00
0.00
0.00

0.21
0.68
2.36
6.11
7.29
15.45
26.43

9.45
30.60
2.36
36.66
58.32
61.80
52.86

2.00EA

0.00

25.21

50.42

a.OOHA

0.00

15.32

122.56

12.00LF

0.00

0.62

7.44

12.00LF
I.OOEA
4.00LF

0.00
5.89
0.00

4.06
26.32
3.87

48.72
32.21
15.48

1.00EA
309.72 SF
lS6.00SF
IS6.00SF
2.00EA,
2.00EA

0.00
0.00
0.15
0.00

11.89
0.82
4.74

19.57

11.89
253.97
762.84
39.14

30.00 SF

0.00

0.72

21.60

2.00EA

0.00

8.43

16.86

2.00BA
SO.OOLF
50.00LF
1,3S8.00CF
l,3S8.00CF

0.00

5.90

0.00
0.00

0.69
0.04

11.80
34.50
S4.32

(3 coats)

138. Clean ba"eboatd
139. Seal &. paint baseboard. two coats
Sl!:terior (per LF)
140. Clean ductwork - SlI:terior
141. Clean door - with detail (per side)
142. Clean door I window opening (per side)
coa.ts (per side)
143. Paint door slab only -2
- 2 coats
144. Bifold door set - (4 slabs only) •
Double Detach &: reset
145. Paint bifold door set· slab only· 2
coats (per :side)
side)
146. Paint door or "'IlIindow
window opening - 2 coam
co&m
(pcrside)

141. Clean closet shelf and x-od
rod per lineal
foot
l!'od)
148. Paint - closet package (shelf &. l:od)
deteetor
149. R&R Smoke detector
150. Track for track lighting - Detach &
reset
151.
Hght fixtUre
fixture - high detail
lSI. Clean light
152. Carp~ pad - High grade
153. R&RCmpet- High grade
154. Window blind· horizontal Or vertical •
Detach & reset
155. Clean window blind· horizontal or
vertical
156. Clean Wip,dow
wjp,dow unit (per side) 10·20
10 - 20

SF

157. Clean window 'Unit (per side) 3 - 9 SP
158. Paint casing - two coa.ts
1S9. Clean and deodorize building - Ozone
1S9.
treatment
APPAAISAL_LINFORD_4
APPAAISAL_LINFORD_4

10/1312010

Pag~7
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~E FARM FIRE COMPANY

NO. 121

P. 10

First Team Restoration
f'~rst Team RestoratiOn

6400 Contractol'S Suite 104
Boise 10 83709
208-362·2082
208-362-2082
CONTINUED Study
ft

DESCRIPTION
Totals: Study

QNTY

REMOV!,
REMOv!'

REl'LACE

TOTAL
2,579.00

QN1Y

REMOV,E

REPLACE

TOTAL

0.12
0.00

1.30
0.90

420.32

Sub 2

DESCRIPTION

wa.l.l- 2" x4"
x 4" - 16" oc
160. R&R Stud waJ.l161. 1/2"
112" drywall- hung & fire taped only

296.00 SF
122.00 SF

Totals: Sub 2.

109.80
530.12

Laundry
LauJldry ROOJD
RooJn
DESCRIPTION

162. Fluorescent l~ght fixture - 2' & 4' •Detach & reset
163. Clean light fixture· fluorescent
fluoreli1cent
164. Clean the sudace
sud'ace area
165. Seal then pablt
pamt the surface area (2

QNlY

REMOV,E
REMOV.E

REPLACE

TOTAL

1.00M

0.00

35.17

35.17

1.00EA

0.00

SOS.OOSP
S08.00SP

7.88
0.21

7.88
106.68

50S.00SP

0.00
0.00

0.S2
0.52

264.16

82.00 SF
8.00EA
8.00EA

0.00

0.36

29.52

0.00
0.00

4.09
7.29

32.72
58.32

4.00EA
2.00EA

0.00
0.00

15.45
16.93

61.80
33.86

6.00EA

0.00

15.32

91.92

1.00EA
2.00EA
3S.S0LF
38.S0LF

0.00
0.00
0.00
0.00
0.00
0.00

0.00

13.06
7.60
8.09
26.57

coats)

166. Cle&l1 floor· Heavy
167. Clean door (per Side)
side)
168. Clean door I window opening (per side)
169. Paint door slab only - 2 coats (per side)
only - 1
170. Paint bifold door set - slab only·
coat (per side)
doo1'lwindow triUl & jamb - 2
171. Paint dool'lwindow
coats (per side)
Doo1' knob - interior
172. Detach & Reset Door
173. Clean door hatdwwe
baseboard.
174. Clean baseboard
175. Paint baseboQrd
COQts
baseboard - two coats
176. Clean shelving - wood
177. Clean cabineny • upper - inside and
out
APPRAISAl_LINFORD_4
APPRAISAl_LINFORD_4

38.S0LF
38.00LP

,.sOLF

3.80
0.21
0.69
0.52
6.82
1011312010

19.76
37.51
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~{E FARM FIRE COMPANY

NO. 121

P. 11

First Team Restoration
First Team Ref51:oration
6400 Contractors Suite 104
Boise In
ID 83709
208-362-2082
CONTlNV:ED - Laundry Room

QNTY

DESCRIPTION
178. Clean cabinetry -lower· inside and

REMOV£
REMOV:£

REPLACE

TOTAL

4.00LF

0.00

6.82

27.28

96.00 SF

0.22

1.13

129.60

out

618. R&R 1/2"
112" drywall- hlUlg. taped,
pablt
floated. ready for paw.t
replacen!.ent
Provide access for ductwork replacenl.ent

Laundzy Room
Totals: LaundIy

991.50

Mstrbed

DESCRIPTION

QNTY

REMOVE

REPLACE

TOTAL

6.00DA

0.00

20.78

124.68

12.00HR

26.54
0.60

0.00

318.48

192.00LF

2.66

625.92

16.00LF

0.29

2.77

48.96

183. R,&R SheaThing. waferboard ~ 3/4 ~
tongue and groove
184. Catpenter
CatpCJ1ter - General
Genera1 Framer ~ per hour
185. Cleaning Technioian
Techn.ioian - per h01U'
186. Seal/prime {V} •~ one coat

128.00 SF

0.72

1.20

245.76

12.00HR
2.00HR
0.00 SF

34.67
26.86
0.27

187. Seal. stUd wall for odor control
188. Seal/prhne
Seal/prime the surface area - one coat
(white pigmented shellac)
189. Seal floor or ceiling joist sys. (white
pigmented shelJac)
i118ulation - 12" - R38
190. Batt il18u1ation
112" dlywall.
191. 1/2"
<hywaJ.1. hung, taped. floated,
ready for painl
paint
192. Add for lmllnose (rounded) comers
193. Seal/prime the surface area - one coa.t
surfa.ce area - two coats
194. 'pa.int the surface

503.00 SF
274.50 SF

0.00
0.00
0.00
0.00

0.43

416.04
53.72
0.00
216.29

0.00

0.33

90.59

274.S0SF

0.00

0.63

172.94

274.50 SF
777.00 SF

0.00
0.00

1.14
1.13

312.93
878.01

777.00 SF
777.00 SF
777.00 SF

0.00
0.00
0.00

0.07
0.27
0.50

54.39
209.79

4.00BA.
6.00BA

0.00
0.00

12.41
4.09

179. TempOIalY morins post· Screw jack
(per day)
180. General DettJ.olition
DettlOlition - per hour
I-joist· 9 1/2"
112" deep - 1 1/2
112 n
181. R&R
R&R.1-joist·
flange
RiInjojst· engineered - I-lIS"
1-1/S1'1 "
182. R.&R. RiInjoist·
9-112"

608. Clean door - French (per side)
196. Clcan door
dOOr (per side)
APPRAISAL_LlNFORD_4
APPRAISAL_LlNFORD_4

10/13/2010

388.50
49.64
24.S4
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SlATE FARM FIRE COMPANY

NO. 121

(

P. 12

First Team Restoration
First Team Restoration
6400 Contlaot'ors Suite 104
Boise In 83709
208-362-2082
CONTINUED - Mstr bed

197.
198.
199.

REMOVE

REPLACE

TOTAL

3.00EA
3.00
SA
a.OORA
8.00RA
2.00EA
2.00BA
40.00LF
6.00LF
6.00EA

0.00
0.00
0.00
0.00
0.27

7.29
15.45
0.00
3.80

0.00

2.80
4.48

21.87
123.60
26.12
7.60
122.80
26.88

0.00

15.32
IS.32

91.92

S4.S0LF
S4.S0LF
309.72 SP
2S2.00SF
2.00BA

0.24
0.00
0.00

2.23
0.74
0.82
4.74
8.43

134.62
40.33
253.97
1,378.98
1.378.98
16.86

252.21

528.40

0.04

81.85

125.00

125.00
12S.00

QNlY

DESCRIPTION

Clean door / window opeDing (per side)
Paint door slab only·
only - 2 coatis (per side)
Detach & Reset Door knob - interior

200. Clean door hardware

oversized. - 3 1/4"
114"
201. R.&R Casing - oversized.·
202. Window stool & apron
203. Paint door/window trim &jaw.b - 2
coatis (per side)
204. R.&R Baseboard·
Baseboard - 3 1/4"
20S. Paint baseboard, oversized - two coats
206. Carpet pad • High grade
2(17. R&R Carpet - High grade
207.
208. Clean window unit (per side) 10 ~ 20

O.lS
0.15
0.00

SF

11.99
2.00EA
209. R&R Vinyl window - double hung.
h1lI1g. 1319 sf'
0.00
2,196.32CF
210. Clean and deodorize building - Ozone
trtatment
trtatmeot
0.00
1.00EA
616. Create an aceegs
a~ to the crawl space
labor and materials
Original access was too small
smaIl to facillitate the replacementg of tho duet work \Ulder the house.

7,217.98

Totals: Mstr bed

HaD Bath

DESCIUl'TlON
211. Petach & Reset Interior door - oak
veneer - slab only
212. Clean door (per side)
213. Clean door / window opening (per side)
214. Paint deof slab only - 2 coats (per side)
215. R&R Casing - oversized - 3 114"
jatnb - 2
216. Paint door/window.trim & jamb
ooats (per side)
217. Detach & Reset Door knob. interior
APPRAISAL_LINFORD_4
APPRAISAL_LINFORD_4

REMOVE

REPLACE

TOTAL

1.00EA
l.OOEA

0.00

0.00

7.05

2.00BA

0.00

4.09

8.18

2.00EA
2.00EA
17.00LF
2.00HA

0.00
0.00
0.27

7.29

15,45
15.45
2.80

14.58
30.90
S2.19
52.19

0.00

15.32

30.64

1.00BA

0.00

QNTY

0.00
10/1312010
10/13/2010

13.06
Page: 10
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~

~J;TE FARM FIRE COMPANY

,t-

NO,
NO. 121

P,P. 13

First Team Restoration
First Team Restoration
6400 Contractors Suite 104
Boise ID 83709
208-362-2082
CONTINtlED - Ball Batb
CONTINtl'ED

:DESCR1l'TION
218.
219.
220.
221.
222.
224.
22S.

226.
227.
228.
229.

Cleilll
Clellll door hardware
Clean minor
Minor. plate glass - Detach 8£ reset
Detach & Reset Light bar • 5 lights
Cleaning Technician· per hour
Clean light bar • Large
fixt\lnl
Clean light fixt\1nl
Clean exhaust fan
vwty • inside and out
Clean va:ttity
Seal & paint vanity·
vanity - inside and out
Painting - PaWl:
PaW!: (specW effects) • 3
Painting·

QNIY
QN'IY
1.00BA

REMOVE

REPLACE

TOTAl..
TOTAl.

0.00
0.00

3.80
2.40

0.00

3.80
0.40
2.86

17.16

0.00

0.00

36.75

0.00
0.00
0.00

26.86

26.86
11.86

0.00
0.00

8.93

6.00S1
6.00 SF
l.OOEA
1.00EA
1.00RR.
1.00EA,
1.00&
l.ooEA
1.ooEA
1.00:EA
l.00:EA
2.00LP
2.ooLF
12.00SP

0.00
0.00

11.86
5.95
5.98
18.85
1.58

5.95
8.93
11.96
37.70
18.96

part

230.
231.
232.
233.
234.
235.

Sandblasting
Clean sink
fa.'QCet
Clean sink awl fa'QCet
Clean countertop
Detach & Reset Bath accessory
Clean bath acc:enory

1.00 SF
1.00M
tOOM
1.00EA
l.OOEA
6.00 SF
2.00BA
2.00EA

0.00
0.00
0.00
0.00
0.00
0.00

9.70
0.43
0.00
4.01

7.29
9.70
:2.58
19.24
8.02

236.
237.
239.
241.
242.
243.
244.
245.

Clean toilet
Clem toilet seat
Clean shower
Clean shower door
Clean tub I shower faucet
Clean the surface area
SI.\l"face area - one coat
Seal/prime the S\\l"face
1'a.intin8
1'a.intiD8 - Paux(special
Faux (special effects) - 3

l.OOEA
1.00EA
1.00BA

0.00

12.21

12.21

0.00
0.00

2.65
24.23

2.65

0.00
0.00
0.00

9.99
7.87

l.OOEA
l.00EA
1.00BA
I.OOBA
l.OOEA
1.00EA
214.S0SF
214.50SP
188.00 SF

0.00
0.00

58.00 SF
5.00LF

part

246. Mask the surface area per square foot •
tape.
plastic 1Illd
md tapo
247. Clean b<l$8board
b<lS8board
248. Seal & paint baseboard - twO coats
249. Clean floor - tile
250. Clean and deodorize building· Ozone
treatment
Hail Bath
Totals: Hall
APPRAlSAL_LlNFORD_4
APPRAISAL_LINFORD_4

S.OOLF
28.S0SE'
28.50
SF
225.25 CP

0.65
7.29

0.21
0.27

0.65

24.23

9.99
7.87
45.05
57.92

l.S8
1.58

297.04

0.00

0.12

6.96

0.00
0.00
0.00
0.00

0.21
0.68
0.36

1.05
3.40
10.26

0.04

9.01

10/1312010

874.05
Page: 11
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STarE
SIAIE FARM FIRE COMPANY

NO. 121

(

P. 14

First Team Restoration
First Team Restoration
6400 Conttactors
ContX'actors Suite 104
Boise ID 83709
208-362-2082

Garage
REMOVE

REPLACE

TOTAL

1.00 EA.

44.23

1,011.30

1,055.53

1.00EA

0.00

87.92

87.92

1.00EA

0.00

59.97

S9.97

3.00HR.
1,660.50 SF
667.50 SF

0.00
0.00
0.00

39.34
0.21
0.12

118.02
348.71

661.50 SF

0.00

3.04

2,029.20

667.50 SP'

0.00

0.31

206.93

2.00EA

0.00

8,43

16.86

88S.00SP

0.00

0.33

292.05

885.00 SF
96.00 SF

0.00
0.22

0.5.0
1.21

442.50
137.28

96.00 SP'
S1"
667.50 SF
2.00EA
2.00EA

0.00
0.00
0.00
0.00

0.27
0.50
0.00

25.92
333.75
39.96
11.90

QNT\'
QNTY

DESCRIPTION

299. R&R OV'erheacl door &: hardware - 16',,-

7' •- High grade
300. Paint/finish overhead door.
door - Large •- 2
coats (per side)
301. Seal &.
at. paint double garage door
opening & trim

302. Finish CaIpenter
CaIpenter·- pet hour
303. Clean the SUIface
surl'ace area
30S. Mask the surface uea. per square foot·
foot 305.
plastic and tape
306. Epoxy finish· two coats over concrete

80.10

floor

307. Scrape the surface area &: prep for
paint

308. Clean window tmit (per side) 10·20
10 - 20

SF

309. Seal/prime the surface area - one goat
(white pigmented shellac)
615. Paint the surfac'O area - two coats
610. R&:R 51S"
SIS" drywall- hung. taped.
floated, ready for paint
rep~ent
Allow for duotwo.dc rep~ent
611. Seal/prime the surface area - one eoat
612. Paint the surface area - two coats
613. Detach & Reset Light fixture
614. Cleanlightflxture

5.95

Totals: Garage

5,286.60

Master Bath
DESClUPTION
I. Detach &.
at. Reset Interior door 2S 1.
Colonist - slab only
252. Bypass (sliding) door set •- slabs only Detach & reset

QNTY

REPLACE

TOl'AL

2.00EA

0.00

0.00

14.10

1.00BA
l.OOBA

0.00

13.26

13.26

10/1312010

Page: 12
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ft

STATE FARM FIRE COMPANY

rV

r

NO. 121

P. 15

First Team Restoration
First Team Restotation
6400 Contractors Suite 104
ID 83709
Boise 10
208·362-2082
CONTlNUED • Master Bath

DESC1UpnON
Clean door (per side)
Clean door I window opening (pe:r side)
Paint door slab only. 2 coats (per stde)
doorlwindow trim & jamb. 2
Paint door/window
cOats (per side)
coats
257. Detach & Reset Door knob - inttrlor
258. Clean door hardware
b&rdware
259. Clean mirror
260. Detach & Reset Minor - 1/4" plate

253.
254.
2$5.
256.

QNrt

REMOVE

REPLACE

1'OTAL

0.00

4.09
7.29
15,45
15.45
15.32

32.72
58.32
61.80
122.56

0.00
3.$0
3.80

26.12
7.60
6.00

8.00EA
8.00EA
4.00EA

0.00
0.00

8.ooEA

0.00

2.00EA

0.00

2.00EA
15.00 SF
IS.OOSF
IS.00SF

0.00
0.00
0.00

4.00EA
l.OORA
1.00
1.00EA
SA
7.7SLP
7.75LF

0.00
0.00

5.95
0.00

23.80
36.75

0.00

8.93
5.98
18.85
US

8.93
46.35
146.09
47.40

7.29
9.70
0.43
0.00
4.01
12.21
2.65
24.23

14.58
19.40
6.45

0.40
0.00

42.90

gla.is

261.
262.
263.
264.

Clean light fixture
Detach & Reset Light bar - 5 lipts
liahts
Clean exhaust fan
jnside and out
Clean vmrlty
V'aIlity - inside

265. Seal & paint vanity· inside and out
266. Painting· Faux (special effects) • 3

30.00SP

0.00
0.00
0.00

part

268. Clean sink
269. Clean smk
sitlk and faucet
270. Clem countertop
271. Detach & Reset Birth accessot'y
accessoIy
272. Clean bath accessory
ac<:essory
273. Clean toilet
275. Clean toilet seat
276. Clean shower
278. Clean shower door
279. Clean tub I shower
ahower faucet
282. Clean tub
283. Clean light fixture
284. Clean recessed light fixture
285. Clean shelving· wood
286. Finish Carpenter· per hour
287. Cleaning Teclmician - per hour
288. Clean the surface area
289. SeaVprime the surface area· one coat
APPRAISALJ.lNFORD3
APPRAISALJ-lNFORD3

2.00EA
2.00EA
15.00 SF
S.OOEA
5.00BA
1.00EA
l.OOEA
1.00 SA

l.OOEA
2.00EA
1.00EA
l.OOEA
1.00BA
1.00BA.
7.00EA
1l.67LF
8.00HR
4.00HR
1,077.505F
1,077.50 SF .
1,077.50

0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00
0.00

9.99
7.87
11.83
5.95
5.96
0.52
39.34
26.86
0.21
0.27
10/13/2010

48.10
20.05
12.21
2.65
24.23
9.99
15.74
11.83
5.95
41.72
6.07
314.72
107.44
226.28
290.93
Page; 13
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STAJE FARM FIRE COMPANY

~

NO, 121
NO.

P.p, 16

I

First Team Restoration
First Team Restoration
6400 Contractors Suite 104
Boise IP 83709
208-362-2082
coNtJNUED •- Master Bath

DESCRIPTION

REMOVE

REPLACE

TOTAL

21.60 SF

0.00
0.00

0.50
0.12

538.75
2.59

84.00LF

0.00

84.00LF
309.72 SF

0.00

0.00

0.21
0.69
0.82

384.00
384,00 SF

0.15

2.00EA

0.00

4.74
8.43

17.64
57.96
253.97
1,877.76

1,853.48 CF

0.00

0.04

QNtY

290. Paint the surface area ~ two coats
mace area per square foot 292. Mask the surface
plastic and tape
293. Clean baseboard
baseboard. - two coats
294. Paint baseboarcl295. Catpet pad - High grade
296. R&:R Carpet - High grade
297. Clean window uuit (per side) 10·20
10-20

I,077.50SP
1,077.50SP

16.86

SF

298. Clean and. deodorize building - Ozone

74.14

treatment

Totals: Master Bath

4,712.71

Hall1

DESClUPll0N
Blown-in insulation -12" depth
depth.- R30
Clean the surface atea.
Seal underlaymmt for odor control
Seal/prUne
Sea1Iprixne the lI'Ul'fa.ce
8'Ul'fa.ce art:a - one coat
(White pigmented shellac)
314. Paint the SUJ:filCe area - two coats
315. R&R Baseboard. •- 3 114"
1/4"
316. Paint baseboard - ()Ile
0Il8 coat
317. Carpet pad - High grade
318. R&R Cazpet - High grade319. Detach &: Reset Light fixture
320. Clean light fixture
321. Clean and deodorize buil4ing
buil4ing·- Ozone
trealu1ent
310.
311.
312.
313.

REMOVE

REPLACE

TOTAL

38.26 SF
414.14 SF
36.00SP
378,30SP
378.30SP

0.00
0.00
0.00

0,78
0.78
0.21
0.29
0,33
0.33

29.8429.84
86.97
10.44
124.84

378.30 SF

0.00
0.24
0.00
0,00
0.00
O.IS
0,00
0.00
0.00
0.00

0.50
2.23
0.46
0.82

189.15
33.35

QNTY

13.50LP
13,SOLF
13.S0LF
309.72 SF
43.00 SF
I.OOEA
l.ooEA
SOI.74CF
SOl.74CF

0.00

4.74
O,QO
0.00
S.9S
0.04

Totals: Halll

6.21
253.97
210.27
210.:2.7
19.98
5.95
20.07
991.04

10/13/2010

Page: 14

000203

OCT. 19.2010 9: 15AM

SlaTE
SIATE
FARM FIRE COMPANY
(( .

NO. 121

P. 17

First
Team Restoration·
F~stTeamRe~oration'
Pixst Team Restoration
6400 Contractors Suite 104
Boise ID 83709
208-362~2082
208-362~2082

HaU2
HaUl

DESCRIPTION
322. Cleaning Tech:nici4lll • per hour
323. Seal stud wall for odor oontrol
area. one coat
32S. Seal/prime the surface area(white pigmented
pigmeoted shellac)
326. Seal floor or ceiling joist $1S. (white
pigmented shellac)
327. Blown-in insulation - 12" depth • R30
112" drywall- hung, taped, floated,
tloated,
328. 1/2"
ready for
foX' paint
329. Add for bullnose (rounded) eorners·
area
330. Clean the surface arca
Sea.I/prime the surface area • one coat
331. SeaJlprime
(white pigl'Dented shellac)
area ~ two coa.ts
332. Paint the srice area·
333. ~ & Reset Interior door, 8' •
Colonist· slab only
334. Clean cloor (per side)
335. Clean door I 'Window opening (per side)
336. Paint door slab only - 2 coats (per side)
337. Detach & l\eset Door knob - interior
338. Clean door
doorhmiware
hardware
M

339. R&R Cuing - oversized - 3 114"
340. Paint door/window trim & jamb. 2
coats (per side)
341. R&R Baseboard.· 3 1/4"
342. Clean baseboard
343. Paint base~d.
base~d. two coats
344. Detach & Reset Closet shelf and rod
:344.
package
$helf and rod pet lineal
345. Clean closet $helfand
foot
12"·24"
346. Seal & paint wood shelving, 12"·
24"
width

347. R&R Light fuc.ture
fuc.turl!l
348. Carpet pad ~ High grade
349. R&R Cmpet - High grade
APPRAISAL_LINFORD_4

REMOVE

REPLACE

TOTAL

2.00HP.
191.00 SF
72.25 SF

0.00
0.00
0.00

26.86
0.43
0.33

53.72
82.13

47.51 SF

0.00

0.63

29.93

47.51 SF

0.00

0.78

238.50 SF

0.00

1.13

37.06
269.51

23S.S0SF
136.78 SF
375.31 SF

0.00
0.00
0.00

0.07
0.21
0.33

16.70
28.72
123.85

235.71 SF
1.00EA

0.00
0.00

0.50
0.00

117.86

2.00EA
2.00EA
2.ooEA
1.00EA
1.00EA
17.00LF
2.00EA

0.00
0.00
0.00
0.00
0.00
0.27
0.00

4.09
7.29
15.45
0.00
3.80
2.80
15.32

12.00LF
20.00LF
32.00LP
3.00LF

0.24
0.00
0.00
0.00

2.23
0.21
0.69
0.00

22.08
23.79

3.00LF

0.00

0.62

1.86

3.00LF

0.00

1.76

5.28

2.00EA
309.72 SF
96.00 SF

4.42
0.00
O.lS
O.IS

37.11
0.82
4.74

253.97
469.44

QNTY

10/13/2010

23.84

7.0S
8.18

14.58
30.90
13.06
3.80
52.19
30.64
29.64

4.20

83.06

Page: IS
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STAlE FARM FIRE COMPANY

NO. 121

P. 18

First Team Restoration
Pint Team Restoration
6400 ContractoIS Suite 104
Boise In
ID 83709
208-362-2082

CONTINUED·
CONTINUED - HaUZ

QNTY

DESCRIPTION
350. Clean and deodorize building. Ozone
treatmertt

577.38CF

REMOVE

REPl..ACE

'tOTAL

0.00

0.04

23.10

Total.$: Halll
Totab:
HalU

1,860.14

EntryIFoyer
EntrylFoyer

DESCRIPTION

QN1Y

REMOVE

REPLACE

TOTAL

depth351. R&R Blown·in insulation - 12" depth·

109.00 SF

0.S2
0.52

0.78

141.70

352. Clean the surface area

738.60 SF
104.S0SF

0.00
0.00

0.21
0.12

155.11
12.54

634.10 SF

0.00

0.69

437.53

2.00HR.
1.00EA

0.00
18.08

37.76

75.52

510.13

528.21

2.00RA
2.DORA

7.58

420.71

856.58

l.OOEA

7.96

103.76

111.72

l.00BA.
l.OOBA

0.00

0.00

7.0S
8.18
154.50

roo

353. Mask th~ surface area per square foot plastic and tape
!'I.U'fac:e area twice
354. Seal then paint the !'l.ltfac:e
CC>au,)
(3 coatll)
355. Painter - per hour
356. It&:R
It&;R Exterior door, 8' •- insulated metal
. I wood. High grade
358. R.&R. Ext. door sidelight (window) •
12"- 14" width - high grade
359. R.&R Door lockset & deadbolt.
exterior· High grade
360. Detach & ReStit
ReSti1: Interior door Colonist - slab only
361. Clean door (peJ' sidt)
$idt)
coat$ (per side)
362. Paint door slab only· 2 coats
363. Paint door or window opening - 2 coats
(per side)
shelf and rod per lineal
364. Clean closet shelfand
foot
365. Seal & paint ~ood shelving) 12"· 24"
width
366. R&R Smoke detector.
detector - High grade
367. Clean light future
fixrure
368. R&R Recessed light fiXmte
369. Clean wind.ow unit (per side) 3 ·9 SF

310. R&R Baseboard - 3 1/4"

APPRAISAL_LlNFORD_4
APPRAISAL_LlNFORD_4

2.00RA.

0.00

4.09

10.OOM
10.00EA

0.00
0.00

15.45
15.32

S.OOLF

0.00

0.62

3.10

S.OOLF

0.00

1.76

8.80

1.00EA
1.OOEA

5.89

40.37

46.26

1.00EA

0.00

5.95

1.00 EA

S.92
5.92
0.00
0.24

64.73
5.90

5.95
70.65
17.70
49.40

:MOBA
20.00LF

2.23
10/13/2010

153.20
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stAJE FARM FIRE COMPANY
stArE

NO. 121

P. 19

First Team Restoration
First Team Restoration
6400 Contractors Suite 104
Boise lD 83709
208-362-2082
Ell'try/Foyer
CONTINUED - Ell1I1'/Foyer

DESCRIPTION

QNTY

371. Paint baseboard - two coats
372. Sand, stain. and froish
fIDish wood floor
373. Add for dustless floor 8al).ding
saQding

20.00Ll'
104.54SP
104.50 SF

374. Fini,sh Carpenter - per bo'llt
hour

4.00HR
4.00HR
300.00 SF

375. Painter - per hour
376. Seal & paint/finish wood sidins

REMOVE

Rt::tLACE

TOTAL

0.00
0.00
0.00
0.00

0.69
3.24

13.80
338.71

1.00
39.34

104.50
157.36

0.00
0.00

37.76
0.70

151.04

Totals: BntxylFoyer

210.00
3,819.11

CloscU
DESCRlPTION
DESCRIPTION

Technician - per hour
3n. Cleaning Technician·
(white
378. Seal stud wall for odor control (White

REMOVE

llElLACE

TOTAL

604.60 SF

0.00
0.00

26.86
0.48

53.72
290.21

196.00 SF
40.00LP

0.00
0.57

0.29
4.65

56.84

208.80

264.00 SF
196.00 SF

0.19
0.52

0.48
0.78

176.88
254.80

800.40 SF

0.00

1.13

904.45

800.40 SF
800AOSF
800.40 SF

0.00
0.00
0.00
9.96
0.00
0.00
0.00
0.41
0.00

0.07
0.27
0.50
IS7.59
15,45
15.45
0.00
3.80

56.03
216.11
400.20
335.10
61.80
26.12

0.24

2.23

0.00

0.68

QNTY
2.00HR

pigmented shellac)

\Illderlayment for odor control
379. Seal wderlayment
380. R&R DrainlVent line·
line - ABS pipe with
fltting and hanger,
hanger. 2"
381. R&R Batt insulation - 4" - Rll
382. R.&R Blown-in insulation - 12" depthroo
R30
taped, floated,
floated.
383. 112" drywall- hung, taped.
ready for paint
(ro1.lnded) comers
384. Add for bullnose (ro\lnded)
38S. Seal/prime the surface area - one coat
385.
S1l1'face area - two coats
386. Paint the surface
387. R&R lnterior door unit
388. Paint door slab only - 2 coat$ (per side)
389. Detach & Reset Door knob ~ interior
390. Clean door hardware
391. R&R Window stool & apron
door/window trim & j8Il1b - 2
392. Paint doorlwindow
coats (per side)
Baseboar(i - 3 1/4"
393. R&R Baseboarl1394. Seal & paint baseboard - two coats
APPRAISAL_LINFORD_4
APPRAISAL_LINFORD_4

2.00EA
4.00BA
2.00EA
2.00EA
7.00LF
6.00EA
65.00LF
65.00LF

4.48
15.32

10/13/2010

7.60
34.23
91.92
160.5.5
160.55
44.20
Page: 17
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SlAJE FARM FIRE COMPANY

NO. 121

P. 20

First Team Restoration
First Team Re.storatioXl
ConU'actors Suite 104
6400 Conuactors
Boise 10 83709
208·362-2082
Closet!
CONTINUED -~ Closetl

REMOVE

REPLACE

TOTAL

17.30LF

0.00

0.62-

10.73

30.S0LF
47.S3LF
47.83LF

0.20
0.00

6.12

1.76

192.76
84.18

1.00RA
1.00
SA
1.00BA
309.72 SP
236.00 SF
1,565.79 CF

4.42
10.01
0.00
O.IS
0.15
0.00

37.11
202.32
0.82
4.74
0.04

41.53
212.33
253.97
1,154.04
62.63

QNTY

DESCRIPDON

395. Clean closet shelf and rod per lineal
foot
396. R&R Shelving - 12" - in place
397. Seal & ~aintwood shelving, 12"- 24"
width

398. R.&R Light fixture
399. R&R Ceiling fan & light
400. Cazpet pad. • High grade
401. R&R Cazpet - High grad.e

402. Clem and deodorize building· Ozone
ttea1ment

""""

Totals: Closet!

5,391.73

REMOVE

'lUtPLACE
lUtPLACE

TOTAL

6.00HR.
2.40.00 SF
7.S0LF

26.54
0.00
4.10

0.00
1.30
18.36
lS.36

159.24
312.00

2.00HR
163.2481

0.00
0.00

26.86
0.48

53.72

20.00LF

0.57

4.65

104.40

3.00BA
150.00 SF
163.24 SF
788.87 SF

5.92
0.00

64.73
0,48
0.48

211.95

0.00
0.00

0.78
1.13

788.87 SF
788.87 SP
3.2SLF
66.00LF
66.00LF

0.00
0.00
4.19
0.24
0.00

QNTY

D"CRIPTlON
GeIlCtal Demolition· per how
403. GeIlCta1
404. Stud wan -2" x 4" - 16" oc
405. R.&R Header ~ engineered strand
lumber - 3 112" x 9 112"
406. Claanine Technician - per hour
407. Seal stud waD for odor control (white
pigmented shellac)
DrainlVe1lt line - ABS pipe with
408. R&R DrainlVetlt
hange.r. 2"
fitting and hanger,
409. R.&R Recessed light fixture
tixture
410. Batt insulation - 4" • Rll
BIO'Wll-in inwlation ~ 12" depth. R.30
411. BIO'WJl-in
412. 1/2" drywall. h\mg, taped, floated.,
ready for paint
surface area • one coat
413. Seal/prime the .surface
414. Paint the surface area ~ two coats
415. R&R Cabinetry - full height unit

416. Mil Baseboard· 3 1/4"
417. Paint baseboard
baseboard· two coats
APPRAlSAL_LlNFORD_4
APPRAlSAL_LlNFORD_4
M

0.27
0.50

229.30

2.23
0.69
10/1312010

168.45

78.36

72.00
127.33
891.42
212.99
394.44

760.80
163.02
45.54
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Ct
..--

SrAJE FARM FIRE COMPANY

NO. 121

P. 21

First Team Restoration
First Team Restoration
Conttactors Suite 104
6400 ContIactors
Boise IO 83709
208-362.2082,
208-362-2082,

CONTINUED· Ha1l3

REMOVE

REPLACE

TOTAL

309.72 SF

0.00
0.15
O.IS

0.82
4.74

233.91

168.00 SF
1,30S.9S
l,30S.9S CP

0.00

0.04

QNTY

DESCRIPTION

418. Carpet pad - High grade
R&R. Carpet·
Carpet - High grade
419. R&R
420. Clean and deodorize building.
building - Ozone
treatment

To'C81s: Hall3
Tom1s:

821.S2
52.24
4,883.39

Bathroom
DESCRIPTION'
DESCRIPTION
421. R&R 2" x 4"lmnber (.667 BF pel'LF)
422. Catpenter - General Framer·
Framer - per hour
-12" depth.
depth- R30
423. Blown-to. insulatiOD .12"
drywall- eg, taped. floated,
424. 112" drywa1lready for paint
Finish« - per hour
425. Diywall Installer / Finish«·

426. Add for bullnose (rounded) corners perU
InteriOl' doorunit
dootunit
427. R&R Interior
428. Detach & Reset Interior door •Colonist. slab only
429. Clean door (per side)
430. Clean door hardware
431. Clean door / window opeJ1ing (per side)

QNTY

174.00LP
:2.00HR
80.00 SF
140.00SP

REMOVE

:REPLACE

TOTAL

0.29

214.02

0.00

0.94
34.61
0.78
1.13

0.00
0.00

0.00

35.59

142.36

0.00

1.47

24.99

1.00HA
1.00 EA
2.00EA

9.96
0.00

IS7.59
1'7.59
0.00

167.S5

6.00BA

0.00
0.00

4.09
3.80
7.29

24.54
13.20
43.74

0.00
IS.45
15.45

123.60

15.32

122.56
10.00
23.78

4.00EA
6.00EA
4.00EA

434. Paint door/wiDdow rrim & jamb - 2
coats (per side)
D1itror
435. Clean Dlirror

8.00EA

8.00EA

0.00
0.00
0.00
0.00

25.00 SF
2.00EA
7.S0LP
2.00EA

0.00

0.40

0.00
0.00
0.00

11.89
5.98

439. Clean sink faucet

2.00EA

0.00

440. Clean countertop

IS.00 SF
15.00

0.00

2.00BA

0.00

441. Clean batb
bath accessory

APPRAISALJ.INFORD_4
APPRAISALJ.INFORD_4

158.20

4.00HR.
17.00LF

432. Detach & Reset Door knob •- interior
s1ab only - 2 coats (per side)
433. Paint door slab

436. Cleall light fl.x.ture •- high detail
437. Clean vanity - inside and O\lt
438. Clean sink

69.34
62.40

7.29
5.41
0.43
4.01
10/13/2010

14.10

52.24

44.85
14.58
10.82
6.45
8.02
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STAJE
S~E FARM FIRE COMPANY

~

NO. 121

P. 22

First Team Restoration
First T~ Restoration
6400 Contractors Suite 104
Boise 10 83709
208-362-2082

CONTINUED
CON~ED~Bailiroom
~ Bathroom

DESCRIPTION

QNTY

REMOVE

REPLACE

TOTAL

442. Clean toilet seat

l.OOEA

0.00

2.65

2.65

443. Clean toilet
444. Clean tub and surround
445. Clean tub 1 shower faucet

l.OOEA

0.00
0.00
0.00

12.21
20.04
7.87

12.21
20.04

l.OOSA
1.00EA
2.00EA

0.00

458.76 SF

0.00

9.99
0.2.1

96.34

1.00EA

0.00

0.00

19.98

0.00
0.00
0.00

18.8S

451. Detach & Reset Toilet

7.S0LF
2.00EA
1.00HA

141.38
19.24
80.11

452. Detaeh & Reset Shelving - 12" •- in

8.75LF

0.00

0.00
0.00
0.00

8.75LF

0.00

1.76

15.40

540.00 SF

0.00

0.33

178.20

540.00 SF
80.00 SF

0.00

0.50

0.90

lAO

270.00
184.00

90.00 SF

0.49

3.29

:340.20

30.S0LF

0.24

2.23

75.34

30.S0LF
S.OOLP

0.00

0.69

21.05

0.41

3.10

17.55

1.00EA
1.0OEA
1.00EA

4.42

37.11

41.53

7.96

101.24

109.20

1.00EA
1.00 EA
1.00EA

9.35

47.76

63.60
0.00

721.21
0.00

57.11
784.81
52.59

80.00 SF

0.22

1.19

112.80

1.00EA
638.94CF

18.99

158.76

177.75

0.00

0.04

25.56

446. Clean shower door
SlJIfi1ce area.
447. Clean. the SlJIfilce

448. Detach & Reset Light fix.mre
fix.rure - High
grade
449. Seal & paint vanity - inside and out
450. Detach &: Reset Bath accessory

place
453. Seal &. paint wood shelving, 12"- 24"

7.87
19.98

30.89

width

455. Seal/prime the surface area· onc
OnC coat
pi&1UCnted shellac)
(white pi&1UCflted
456. Paint the SUtface area •- two coats
457. R&R Unclerlayment - 112" particle
board.
458. R.&R Vinyl floor covering (sheet
goods)
459. R&RBaseboard - 3 1/4"
460. Paint bueboard - two coats
transitiOll strip
462. R&R Vinyl - metal transition
463. R.&R Light fixture
464. R&R Exhawt fan
465. R&R Bathroom ventilation f3ll
f31').
surround - up to 60 SF
467. R&a Tile tub surround·
enclosure - .
468. Detach & ReSet Bathtub enclosure.
sliding glass doors
wateJ;' rock (greenboard)
469. R&R 112" wateJ:
bung. taped ready for texture
470. R&R. Pocket door unit
unit.- Colonist
471. Clean and deodorize building.
building - Otone
treatment

Towls: Batbtoom
APP(tAISAL_LlNFORD_4

10/1312010

4,267.12
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FARM FIRE COMPANY

First Team Restoration

NO. 121

P. 23

First Team Restoration
6400 Contractors Suite 104
Boise 10 83709
208-362-2082

Mstr bedroom
DESCRIPTION

472. Cleaning Technician
TechniCian - per hour
473. Clean door (per side)

Q'N'I'Y
2.00HR
10.00EA

MMOVE
MMOV'E

REPLACE

TOTAL

0.00

26.86
4.09

53.72

0.00

40.90

474. Clean door hardware

5.00EA.
5.00EA

0.00

3.80

19.00

openillg (per side)
475. Clean door 1window openili!

7.00EA

0.00

7.29

lS.42LF
IS.42LF

3.00LF
412.00 SF

0.00
0.00
0.00

0.21
0.52
0.33

51.03
S1.03
3.24
1.56
13$.96

185.38 SF

0.00

0.33

61.18

185.38 SF

0.00

0.91

Hi8.70
HiS.70

308.96 SF
784.00 SF

0.00

0.48

148.30

0.00

1.13

885.92

784.67 SF
784.67 SF

0.00
0.00

0.07
0.33

54.93
258.94

784.67 SF
1.00 SA

0.00
0.00

0.50
0.00

392.34
7.0S

2.00EA

0.00

15.45

30.90

2.00EA

0.00

0.00

52.86

1.00
SA
l.OOSA
4.00EA

0.00

15.4S
15.45

0.00

lS.12
15.12

15.4S
60.48

5.00EA
ISO.OOLP
IS.OOLF

0.00
0.00

0.00
2.80

65.30
168.00

0.00
0.00

0.49
15.32

2.94
101.:24

38.50 LP
4O.00LF

0.24

0.00

2.23
0.69

95.10
27.60

12.00LP
34.ooLF

0.00
0.00

0.00
0.00

12.60
120.02

476. Clean baseboard
477. Clean shelving ~ wood
478. ScaVpriJne the surt8.ce area·
area - one coat
(white pigmented shellac)
479. Seallprime the surface area - one
OIle coat
(white pigmented shellac) (floor)
481. Blown-in ins\Ilation - 14" depth ~ R38
480. Batt insulation - 4" - Rl1
482. 1/2" drywalldrywall· hunS,
hunS. taped. floated,
ready for paint
483. Add for bullnose (rounded) comers
484. Seal/prime the s\1tface
s\1ri'ace area - one coat
(white pigmented shellac)
she1Iac)
485. Paint the surface area •- two coats
486. Detach & Reset Interior door - birch slab only
487. Paiut
Pa.iI1t door slab only - 2 coats (per side)
488. Detach & Reset Bifold door set·
set Colonist - Dauble
489. :Paint door·slab only ~ 2 coats (per side)
490. Paint single bifold door·
door - slab only·
only - 2
coats (per side)
knob·- interior
491. Detach & Reset Door knob
ovmizer;i·- 3 114"
492. Casing ~ ovmizer;i
493. Clean window stool & aprOil
apr01'l
Paiut doorlwindow
door/window trim & jamb - 2
494. PaiDt
coats (per side)
495. R&R Baseboard - 3 1/4"
496. Paint baseboard - two coats
lWet Closet rod
497. Detach'" :Reset
498. Detach & Reset Shelving - 12" •- in
place

APPRAlSAL_LINFOlID_4

7.00EA

10/13/2010
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S~E FARM FIRE COMPANY

NO. 121

P. 24

First Team Restol"ation
First Team Restotation
6400 Contractors Suite 104
Boise 10 83709
208-362-2082
CONTINUED - Mstr bedrooXD

QNTY

DESCRIPTION

499. Seal & paint wood shelving, 12"- 24"
width
500. R&R Ceiling fan &: light
501. Catl)et pad - High grade
502. R&R CaIpet
Calpet •- High grade
503. Remove Window blind· horizontal or
veIticalveItica1- Extra large
506. Clean and deodorize building - OzOne

REMOVE

REPLACE

TOTAL

34.00LF

0.00

1.76

59.84

1.00EA
l.OOEA
309.72 SF
l40.00SF
240.00 SF
l.OOM

10.01

202.32
0.82
4.74

212.33
253.97
1,173.60

0.00

5.34

1,483.04CF

0.00

0.04

59.32

0.00

125.00

125.00

0.00
0.15
5.34

treatment

1.00EA
l.OOEA
617. Open floor for ductwork aCCess
Labor and materials to opeIl floor and close again for ductworlc access.

*'

4,930.66

Totals: Mstr bedroom

NBed

DESCRIPTION
507. Blown-in insulati011- 14" depth - R38
508. 1/2"
112" drywall - hung. taped, floated,
read.y for paint
ready
509. Clean the surface area
510. Seal/prime
Seat/prime the surface area • 011e coat
(white pigmented shellac) (floor)
511. Seal/prime tho surface area - one coat
(white pigmented shellac)
surface area· two coats
512. Paint the su:rface
513. Clean door (per side)
514. Detach & Reset lIlterior doorColonist - slab only
COlonist
coat$ (per side)
515. Paint door slab only - 2 coabl
old door set.
516. Detach &; Reset ail
Bifo1d
Colonist - Double
517. Paint door slab only. 2 coats (per side)
518. Paint bifold door set - slab only -~ 2
coats (per side)
519. Detach & Reset Doorknob· interior
APPRAlSAL_UNFORD_4
APPRAlSAL_UNFORD_4

REMOVE

REPLA.CE
REPLACE

TOTAL

198.00 SF
4.00SI'
4.0051'

0.00
0.00

0.91

180.18

1.13

4.52

1,068.00 SF
198.00 SF

0.00
0.00

0.21
0.33

224.28

870.00 SF

0.00

0.33

287.10

870.00 SF
10.00EA

0.00
0.00

435.00

l.OOEA

0.00

0.50
4.09
0.00

2.00EA

0.00

2.00EA

0.00

15.45
0.00

30.90
52.86

1.00EA
4.00BA

0.00
0.00

15.45
25.21

15.45
100.84

5.00EA

0.00

0.00

65.30

QNTY

10/13/2010

65.34

40.90
1.05
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P. 25

First Team Restoration
First Team Restoration
6400 Contractors Suite 104
Boise ID 83709
208-362-2082

CON'fINUED
CONnNUED •- N Bed.

QNTY

DESCRIPTION

520. Clean door hardware
521. Clean cloor 1window opening (per side)
door/wjndow trim &jamb
& jamb - 2
S22. Paint door/window
coats (per $ide)
CleaJl baseboard
523. Cleau
524. Paint baseboard - two coats
525. Detach &. Reset Closet rocl
526. Detach &. Reset Shelving· 12" - in

REMOVE

DrLACE

TOTAL

S.OOEA.
8.ooEA
S.OOEA

0.00
0.00
0.00

3.80
7.29
15.32
1S.32

19.00
58.32
122.56

64.00LF

0.21

64.00LF
12..00LF
12.00LF
4O.00LF

0.00
0.00
0.00
0.00

0.69
0.00
0.00

13.44
44.16
12.60
141.20

40.00LP
40.00LF

0.00
0.00

0.52
2.19

20.80
87.60

I.OOEA

0.00
0.00
0.00
O.lS
0.15
0.00

0.00

71.17
14.54
253.97
1,026.90
63.31

place

shelving - wood
527. Clean shelving·
528. Stain &. finish wood shelving, 12"· 24"
width
529. Detach &. Reset Ceiling fan &.light
&. light
S30. Qean ceiling fan and light
531. Carpet pad • High
Hi,gh grade
532. R&R.
R&.R. Carpet - High srade
533. Clean and deodorize building· OZOl'l.e
OZ'01'l.e
treatment

l.OOEA
I.OOEA
309.72 SF
210.00 SF
1,582.63 C'P
COP

14.54
0.82
4.74

0.04

Totals: N Bed

3,459.29

Stora.ge
DESClUPTION

534. R&R Sheathing· plywood. - 1/2" CDX
Floor
536. Seal floor or ceilblg
ceilb1g joist sys. (white
pigmented shellac)
538. R&R Blown-in insulation· 8" depthRI9
539. Clean and deoclorize building· Ozone

QNTY

REMOVE

REPLACE

TOTAL

13S.00SF

0.30

0.91

163.35

362.00 SF

0.00

0.63

228.06

362.00SP

OAI

0.57

354.76

2,898.68 CF

0.00

0.04

115.95

treatment

.,..

Totals: Stoxage

862.12

10/13/2010
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S~TE FARM FIRE COMPANY

NO. 121

P. 26

First Team Restoration
Restoratio:o.
First Team Restora'tio:o.
6400 Contractors Suite 104
Boise lD 83709
208-362-2082

Root
QNTY

DESCRlPTION
DESCRlPTJON
$82.
split
S84.
609.
lU8
IU8
586.

REMOVE

REPLACE

TOTAL

medi1.lm hand
Remove Wood shakes - medi\'lm

15.00 SQ

36.20

0.00

543.00

General Demolition - per ho'Ql'

40.00HR

26.54
0.57

0.00
0.91

1,061.60
1.061.60
2.590.00

28.1<;
28.Hj

168.96
805.80

1,995.00

R&R Blown-in insulatioD - 14" depth-

1,750.00 SF

Insulation·- General Laborer - per hour
Insulation

6.00HR
30.00RR
30.00HR
1,SlOO.00SP
I,SlOO.OOSP

0.00
0.00
0.00

26.86
LOS

800.00 SF

0.00

0.48

384.00

32.00 SF

0.30

0.91

38.72

0.00
0.29
1.18

34.67
0.94
7.33
5.27
34.67
0.83
1.27
34.67

173.35
29.52
326.19
2,385.58

346.48

362.46

1.30
0.83
34.67
2.95
2.33

136.32
144.64
69.34
30S.28
305.28
161.92

0.48

469.00

102.37

614.22

587. Cleaning Technician - per hour

588. Seal attic framing (white pigmented
12112
shellac) - 9 to 1M2
589. Seal stud wall {or odor control (white
pigmented shellac)
590. R&R Sheathing
Sheathing·- plyWood
plywood - 112" CDX
Gussetts

591.
592.
593.
594.

Cupenter- General Framer - per hour
R&R 2" x 4" lUInber
lumber (.667 BF per LF)
R&R Girder truss - 8/12 slope
8112 slope
:R&R Truss - 8/12

595. Catpenter - GflI1el'81
GflI1el'8l Fmnet'
Fmner - per hour
596. R&R Sheathing' - wafe1'board
wafetboard - 112"
597. R&ll2" x 6" 11.ln1ber
l\ln1ber (1 BF per LF)
Carpenter - General Framer - per hour
598. Carpentel'
599. R&R Skylight.
Skylight - double dome fixed, 9.1
-12.$ sf
-I2.S
600. R&R Stud wall - 2" x 4" - 16" oc
601. R&R Sheathin,
Shtathin~ - waferboard - 112"
602. Carpenter - General Pramer - per ho'Ql'
603. R.&R Siding - shiplap pint
pine or equal
board - 11"n x 4" - installed
604. R&R Trim board.
(pine)
insulation·- 4" - Rll
606. R&R Batt insulation
Rl1
607. Crane and operator - 14 ton capacity 65' extension boom
w

S.OOHR
'.OOHR
24.00LF
38.33 LF
373.33 LF
16.00HR
1.000.00 SF
12.00LF
1.00HR
1.00 :SA

96.00 SP
128.00 SF
2.00Hlt
96.00 SF
64.00LF
700.00 SF
6.00HR

1.12
0.00
0.30
0.32
0.00
15.98
0.12
0.30
0.00
0.23
0.20
0.19
0.00

554.72

1,130.00
19.08
34.67

+"'!!

Totals: :Roof

14.503.37

10/13/2010
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FIREE COMPANY
S).ATE
FA RM FIR

NO. 121

P. 27

First Team Restoration
FiIst Team Restoration
6400 Contractors Suite 104
Boise ID 83709
208-362-2082
208·362-2082

Stairway

REMOVE

REPLACe

TOTAL

I22.S8 SF
122.S8
3.00aA
255.00 SF

0.00
26.54
0.00

0.91
0.00
0.48

111.55
79.62
122.40

200.50 SF

0.00

0.33

66.17

30.00LF

0.27

6.82

212.70

10.OOLF
10.00LF

0.24

3.54

37.80

80.00LF
300.00SP

0.00
0.00

0.47
1.13

37.60
339.00

SOO.OOSP

122.00 SF
422.58 SF

0.00
0.00
0.00
0.00

0.07
35.59
0.21
0.33

21.00
142.36
25.62
139.45

422.58
422..58 SF
32.00LF

0.00
0.24

0.50
4.39

21129
211.29
148.16

64.00LF

0.20

3.05

208.00

15.00LF

0.43

S.58

90.15

O.OOSP

0.00
0.00

0.27
0.73
0.82
4.42

0.00
81.03
253.97
S28.l2
S28.12
61.88

37.11
0.04

41.53
64.15

QNTY

DESCRIPTION

540. Blown-in insulation - 14" depth R38
541. General Demolition - per hour
542. Seal stud wall for odor control (white
pigmented shellac)
543. SeaVprime the surface area - one coat
(white pigmentad shellac) (floor)
544. R&R
R&lt Trim board - I" x 12" •- installed
(pine)
545. R.&R Trim board· 1"
I" X 6" - installed
(pine)
546. Paint trim - 1 coat need 2 coats 40 If
547. 112" dIywall- hung. taped, floated,
ready fot paint
548. Add for b'lll1nose
b'llllnose (rounded) comers
Finisher ~ per hour
549. Dlywall Installer I Finisher·
w

550. Oean the surface area
551. Seallpdme
SeaVprime the surface area - one coat
(white pigmented shellac)
552. Paint the surface area •- two coats
553. R.&R
R.&lt Trim board - 1" x 6" •- installed
iIlStalled
(hardwood - oak or-)
or ==)
5S4. :R.&R Trim board. - 11"tI X 4" •- installed
(hardwood·
(hardwood - oak or =)
555. R.&R Handrail - ~l mounted - stain
grade
556. SeaVprime {V} •- one coat
557. Stain & finish trim
558. Cazpet pad - High grade
559. R&R Carpet - High grade
560. Step charge for "wa.~fall" carpet
iDStallation
installation
561. R&R Light ~tUl'e
~tU1'e
562. Clean and deodorize building Ozone
treatment
w

4.00HR

l11.00LF
309.72 SF
108.00 SF
14.ooEA
l4.ooEA
1.00EA
1,603.69CF

0.00
0.15
0.00
4.42

0.00

4.74

Totals: Stairway

3,023 •.55
3,023•.55

10/13/2010
10113/2010
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STJTE FARM FIRE COMPANY

NO. 121

t

,-...

P. 28

First Team Restoration
Plrst Team Restoration
Contractor$' Suite 104
6400 Contractor'"
Boise In
ID 83709
208-362-2082

Crawlspace
REMOVE

REPLACE

TOTAL

16.00HR
1,986.90 SF
2S0.00SF

26.54

0.00
0.69
0.15

424.64
1,768.34
37.50

l.OOHR

0.00
0.00

37.76

37.76
238.43

QNTY

DESClUPTION

563. Genetal Demolition - per hour
- R.19
564. R&R Ban insulation - 6" -lU9
565. Moisture protection for crawl space visqueen
566. General Laborer ~ per hO\1r
hO\lr
deodolUe buildin.& - O:l:one
O!l;one
567. Clean and deodo1Ue
treatment

S,960.70CP

0.20
0.00

0.04

Totals: Crawlspace

2,506.67

Exterior
DESCRIPTION

568. Clean with pressure/chemical spray
569. Siding Installer - per hour
570. Two ladders with jacks and. plank (per

QNTY

REMOVE

REPLACE

TOTAL

0.00

0.23
44.24
101.63

460.00
707.84

0.22

44.94

110.00
98.72

2.000.00 SF
16.00HR
8.00EA

0.00
0.00

500.00 SF
2.00EA

0.00
4.42

4.00EA
350.00 LF

0.20

25.70
2.S5

124.08
962.50

560.00 SF
127.00LF

0.23
0.26

3.24
7.40

1,943.20
972.82

27.00 SF
36.00LF

0.16
1.00

3.03

3.05

86.13
145.80

55.ooLF

0.88

2.32

176.00

25.00LF

0.27

4.21

112.00

813.04

day)

571. Clean siding
sidiDg - wood
572. R&R Attic vent· gable end - metal 14It'x24"
R.&R Soffit vent
573. R&R
S74. R.&RTrim
R.&R Trim boafd - 1" X 4" - installed
(cedar)
sbiplap - cedar
S7S. R&R Siding - shiplap

1'1 x 10" - installed
576. R&R TriIn board - 1"

5.32

(cedar)

577. R&R Soffit - wood
Soffit ~ box framing - 2'
578. R&R Soffit.
overhang
579. R.&R Soffit - box framing - l'
overhang
580. R&R Gutter I d.ownspout
d.ownSpout - aluroimnnup to 5"
Totals: Exterior
Line Item Subtotals: API'RAISAL_l..lNl"'ORD_
API'RAISAL_:.LlNl"'ORD_4
4
APPRAISAL_LlNf"ORD_4
APPRAISAL_LlNFORD_4

6,712.13
165,911.23
10113/2010
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STJTEE FARM
STJ.TT.
('\
(0'\

FIRE COMPANY

NO. 121

P. 29

First Team Restoration
First Team Resto'ration
6400 Contractors Suite 104
Boise ID 83709
20g~362-2082
20g~362·2082

Adjustment

Adjustments for Base Service Charges

,

Cuptntet - Finish.
Finish, Trim/Cabinet
Catptntet - General Framer
Carpenter·
Carpenter - Mechanic
Cleaning Teohnician
Floor Cleaning Technician
Cleaning Remediation Technician
Concrete Mason
Drywall InstallerlFinisher
Eleotrici:an
Eleotrician
Flooring Installer
Wood Flooring Installer
Hardware Installer
:Heating 1I A.C. Mechanic
Insulation Installer
General Laborer
Overhead Door Installer
P1wnber

78.68
69.34
96.70
53.72
60.12

66.48
78.51
142.36
88.76
115.66
115.06
78.08
93.74
90.88
28.16
87.94
85.90
7s.s2
75.S2

Painter
Siding Installer

88.48

Tile/Cultured Ma'rble
Matble Installer

104.38

Total Adjustments for Base Service ChargEli;
ChargE!i;

1.698.47

1.61,609.70

10/13/2010
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,

~E

FARM FIRE COMPANY

NO. 121

P.p, 30

First Team Restoration
First Team Restoration
6400 (:qntractors
(:qntr8ctors Suite 104

Boise ID 83709
208-362-2082

Summary
Snmmary
165,91l.23
165,9Il.23
1,698.47

Ljne
Line Item Total

A4jus1ments tor Baso Service Clwges
Total Aq;us1ments
Chalges
Ma.terial
Salea Tax
@
MakrlMS~~T~
@

6.000% x

64.249.7S

3,8S4.99

10.0% ~
10.0% x

171,464.69

171,464.69
17,146.47
17.146.47

171,464.69

17,146.47

Subtotal
Overhead
Profit

@
@

5205,757.63
$205,757.63

Vablo
Replacement Cosc ValllO

NetCWm

Mike Bezkson. CR, CMRS

1011312010
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ELAM & BURKE
ATTORNEYS AT LAW

JAMES D. LaRUE
251 East Front Street, Suite 300
Post Office Box 1539
Boise, Idaho 83701
Telephone 208 343-5454
Fax 208 384-5844
E-mail jdl@elamburke.com

November 1,2010

VIA HAND DELIVERY
Corey J. Rippee
EBERLE, BERLIN, KADING, TURNBOW
& McKLVEEN, CHARTERED

1111 West Jefferson Street, Suite 530
P.O. Box 1368
Boise, Idaho 83701
Re:

Dave's Inc. v. Linford v. State Farm Fire
E&B No. 1-1267

Dear Mr. Rippee:
Consistent with the terms of our June 2, 2010, letter agreement, enclosed please find State
Farm's check number 1 15 865721 J in the amount of$8,691.96, made payable to D. R. Linford
and Lindsey Linford, reflecting the difference between amounts previously paid by State Farm
and the final appraisal of our joint appraiser Mike Berkson dated October 13, 2010.
Very truly yours,
ELAM & BURKE

A Professional Association

yL~
y-L~
James D. LaRue

JDL:sd
Enclosure
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Exhibit C

"
CLAIM NO

12-B032-250
12-8032-250

POLICY NO

12-8X7416-6
12-BX7416-6

LOSS DATE

01-18-2007

PAYMENT NO

·..·•.• ·•. • ·CovePageDestrli:)fioi}>
CoveraaeDesed6iidi'!·•• • )·.· · · · ·.' ". . . . . . . . . .·····AmouilfcOLjLfnePaYCd
. . . . . . . . . . . . . . . •. .•·····<AmouilFcoLitfne·pW.·ci!••·
Fire/Lightning - BuiLding

$8,691.96 33/001

3

J

DATE

1 15865721
15 865721 J
11-01-2010

RETAIN STUB FO:~~;::'::S
FORT~ECORDS \
AMOUNT

$8.691.96

\

RETAIN STUB
AUTHORIZED BY
PHONE

REMARKS

TIEMANN, JOHN
(208) 377-7582

Fire loss

~.

:. : ; ' - j ' :
.;.;
;~
".

:

::
..... ;,

,..: . . /

c• . \ •

~ay;tathe

"

~"

i~~
~~~~~

Qrder oj,' 0 R. LINFORD & LINDSEY LINFORD
• ' ". . 2241 E GOSSAMER LN
\ ... ' 80lSE 10 83706-6141

AUTHORIZED SIGNATURE
,. .'
"AUTHORIZED
SIGHATURJ:

d~Q~~~
d~Q'-~~
., i

AUTI:lOrflo SIGNA.TURE.i
SIGNATURJ:,'
"\ AUTI:IO.
':

',,'

,) ",',:':
;/.~.

/""....,;'

:~ ..

,"'"

< ••••••• /

-II

.
-',
,
'-',
-1,',
::
1

'1
'
'
1'
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James D. LaRue
Matthew L. Walters
ELAM & BURKE, P.A.
251 East Front Street, Suite 300
Post Office Box 1539
Boise, Idaho 83701-1539
Telephone: (208) 343-5454
Facsimile: (208) 384-5844
LaRue - ISB #1780
Walters - ISB #6599
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NO.

A.M. _ _ _ _FI~~23Y
F..II~~
~M.

JAN·
JAN 3 1 2011
CHRISTOPHER D. RICH. Clerk
By JAMIE RANDALL
DEPUTY

Attorneys for Third-Party Defendant, State
Farm Fire and Casualty Company

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
DAVE'S INC., an Idaho Corporation doing
business as Dave's Construction,
Case No. CV-OC-0915542
Plaintiff,
vs.
D. RICHARD LINFORD and LINDSEY
LINFORD, husband and wife,

MEMORANDUM IN SUPPORT OF
STATE FARM FIRE AND CASUALTY
COMPANY'S MOTION FOR PARTIAL
SUMMARY JUDGMENT RE FIRST
PARTY CLAIMS

Defendants.
D. RICHARD LINFORD and LINDSEY
LINFORD, husband and wife,
Third-Party Plaintiffs,
vs.
STATE FARM FIRE AND CASUALTY
COMPANY, an Illinois corporation,
Third-Party Defendant.
MEMORANDUM IN SUPPORT OF STATE FARM FIRE AND CASUALTY COMPANY'S
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I. INTRODUCTION

State Farm Fire and Casualty Company ("State Farm"), by and through its attorneys of
P .A., hereby submits this Memorandum in support of its Motion for
record, Elam & Burke, P.A.,
Partial Summary Judgment. In their Third-Party Complaint, D. Richard Linford and Lindsey
Linford ("the Linfords") assert four claims against State Farm:
(1) Breach of Contract - the Linfords claim that State Farm breached the Policy by
allegedly failing to "fully pay for the repairs to the Home." The claim for breach of contract
involves coverage for losses incurred by the Linfords, and therefore, is a ''first party claim."
(2) Indemnification - the Linfords claim that State Farm has an obligation under the
Policy to "indemnify Plaintiffs for any costs or expenses they incur in defending against Dave's,
Inc., lawsuit and any damages that are awarded to Dave's, Inc., in such lawsuit." The claim for
indemnification involves coverage for claims asserted against the Linfords, and therefore, is a

"third party claim."
(3) Breach of Covenant of Good Faith and Fair Dealing - the Linfords claim that State
Farm breached the implied covenant of good faith and fair dealing by failing to "fully pay for the
repairs to the Homes [sic]." Like the claim for breach of contract, the claim for breach of
covenant of good faith and fair dealing involves coverage for losses incurred by the Linfords,
and therefore, is a ''first party claim."
(4) Insurance Bad Faith - the Linfords claim that State Farm committed insurance bad
faith by failing to "fully pay for the repairs the Homes [sic] ," and by failing to "defend Plaintiffs
in the Daves. [sic] Inc., litigation." The claim for bad faith involves coverage for losses incurred

MEMORANDUM IN SUPPORT OF STATE FARM FIRE AND CASUALTY COMPANY'S
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by the Lin/ords
Linfords and coverage for claims asserted against the Lin/ords.
Linfords. Therefore, the bad faith

''first party claim" and a "third party claim."
cause of action is a combination of a "first
This Motion only addresses the Linfords' first party claims against State Farm.! Each of
the first party claims - breach of contract, breach of covenant of good faith and fair dealing, and
bad faith - stem from the allegation that State Farm failed to "fully pay for the repairs" to the
Linfords' home. Accordingly, the focus of this Motion will be on whether State Farm fully paid
for the fire damage repairs to the Linfords' home.
Pursuant to the terms of the subject Policy and the June 2010 Agreement, the Linfords
and State Farm agreed to resolve the dispute regarding the amount owed for fire damage repairs
by obtaining an appraisal. The Policy itself provides for this method of dispute resolution. State
Farm has complied with the terms of the Policy and the June 2010 Agreement by paying the
amount of loss as determined by the jointly appointed appraiser. Therefore, the Court should
dismiss the Linfords' first party claims, including the claims of breach of contract, breach of
covenant of good faith and fair dealing, and bad faith.

II. BACKGROUND
On January 19, 2007, a fire occurred at the Linfords' home at 2241 E. Gossamer Lane,
Boise, Idaho. (Amended Answer, Counterclaim and Third Party Complaint, p. 10.) Due to the
damage caused by the fire, the Linfords' home required extensive repairs. (Id., p. 6.)
On the date of the fire, the Linfords' home was insured by a policy of insurance issued by
State Farm, Policy No. 12-BX-7416-6 ("Policy"). (Affidavit of Stephen T. Yoest in Support of

! The Linfords' third party claims are addressed by State Farm's other pending dispositive motion. (State
Farm Fire and Casualty Company's Motion for Partial Summary Judgement filed on November 3,2010.)

MEMORANDUM IN SUPPORT OF STATE FARM FIRE AND CASUALTY COMPANY'S
MOTION FOR PARTIAL SUMMARY JUDGMENT RE FIRST PARTY CLAIMS - 3

000222

State Fann Fire and Casualty Company's Motion for Partial Summary Judgment filed on
November 3,2010 ("Yoest
("Yo est Affidavit"), Ex. A, Certified Certificate of Coverage, State Farm
Homeowners Policy.) Section I of the Policy controls losses incurred by the Linfords. 2 (Id., pp.
3-15.) More specifically, Coverage A of Section I applies to losses to the Linfords' "dwelling,"
Coverage B of Section I applies to losses to the Linfords' "personal property," and Coverage C of
Section I applies to "loss ofuse.,,3 (Id., pp. 3-5.) Therefore, Coverage A applies to the fire
damage to the Linfords' dwellinglhome. (Id., pp. 3.)
State Farm paid the Linfords $197,065.67 under Coverage A ofthe Policy for the damage
to the Linfords' home caused by the fire. (Amended Answer, Counterclaim and Third Party
Complaint, p. 11.) Ultimately, a dispute arose between the Linfords and State Farm regarding
the amount that State Farm paid the Linfords for the fire damage to their home. (Third Party
Complaint, pp. 2-3.)
Consistent with the terms of the Policy, and in an effort to seek resolution of the first
party claims stated in the Third-Party Complaint, on June 2, 2010, counsel for the Linfords and
State Farm agreed to have the cost to repair the fire damage to the home resolved by appraisal.
(Counsel Affidavit, Ex. A, June 2010 Agreement.) Further, the Linfords and State Farm agreed
that all matters relating to the Third-Party Complaint would be stayed until the appraisal was
completed. (Id., Ex. A, p. 2.) That appraisal process was completed on or about October 13,

2 As previously discussed, this Motion only addresses the coverage provided for losses incurred by the
Linfords. The other type of coverage provided by the Policy - claims asserted against the Linfords ("Section II") is addressed by State Fann's other pending dispositive motion.

3 The parties agree that the Linfords' claims against State Fann only relate to losses incurred relating to the
"dwelling," and therefore, Coverages Band C are not relevant for purposes of this lawsuit. {Affidavit of Counsel in
Support of Motion for Partial Summary Judgment Re First Party Claims ("Counsel Affidavit"), Ex. A.)
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2010. (Counsel Affidavit, Ex. B, written appraisal dated October 13,2010.) Thereafter, on
November 1,2010, State Farm paid the Linfords $8,691.96, pursuant to the terms ofthe Policy
and the June 2010 Agreement. (Counsel Affidavit, Ex. C, correspondence to the Linfords'
counsel dated November 1, 2010.)
III. SUMMARY JUDGMENT STANDARD
Rule 56 of the Idaho Rules of Civil Procedure governs motions for summary judgment.
c) provides in relevant part:
Rule 56(
56(c)
The judgment sought shall be rendered forthwith if the pleadings,
depositions and admissions on file, together with the affidavits, if
any, show that there is no genuine issue as to any material fact and
that the moving party is entitled to a judgment as a matter oflaw.
LR.C.P.56(c).
When a party moves for summary judgment under Rule 56(b), the non-moving party
"cannot rest on mere speculation because a mere scintilla of evidence is not enough to create a
genuine issue of fact." McCoy v. Lyons, 120 Idaho 765, 769, 820 P.2d 360,364 (1991). The nonmoving party must set forth specific facts which show a genuine issue. Verbillis v. Dependable
Appliance Co., 107 Idaho 335, 689 P.2d 227 (Ct. App. 1984). Rule 56(e) of the Idaho Rules of

Civil Procedure states in pertinent part:
When a motion for summary judgment is made and supported as
provided in this rule, an adverse party may not rest upon the mere
allegations or denials of that party's pleadings, but the party's
response, by affidavits or as otherwise provided in this rule, must set
forth specific facts showing that there is a genuine issue for trial. If
the party does not so respond, summary judgment, if appropriate,
shall be entered against the party.
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In addition, the moving party is entitled to judgment as a matter oflaw when the nonmoving party "fails to make a showing sufficient to establish the existence of an element
essential to that party's case on which that party will bear the burden of proof at trial." Baxter v.

Craney, 135 Idaho 166, 170, 16 P.3d 263,267 (2000); Badell v. Beeks, 115 Idaho 101, 107, 765
P.2d 126, 127 (1988).
IV. ANALYSIS
A.

State Farm Has Complied With the Terms of the Policy and the Terms of the
A~reement With the Linfords.
June 2010, A~reement
The Linfords allege that their home suffered accidental fire damage, which was covered

by the Policy. (Amended Answer, Counterclaim and Third-Party Complaint, p. 10.) The
Linfords acknowledge that they received $197,065.67 from State Farm for the costs incurred in
repairing the fire damage to the home. (Id., p. 8.) However, the Linfords claim that State Farm
breached the Policy because it allegedly failed to "fully pay for the repairs to the Home." (Id., pp.
11-12.)
In order to determine whether State Farm breached the Policy by failing to fully pay the
amount owed for repairs to the Linfords' home, the Court must first look to the terms of the
subject Policy. As previously discussed, Coverage A under Section I ofthe Policy applies to
losses incurred by the Linfords relating to their "dwelling;" more specifically the fire damage to
the Linfords' home.
While it is undisputed that State Farm paid the Linfords $197,065.67 for the fire damage
to their home, a dispute ultimately arose as to whether State Farm owed the Linfords additional
monies for the fire damage. The Policy provides for the manner in which State Farm and the
MEMORANDUM IN SUPPORT OF STATE FARM FIRE AND CASUALTY COMPANY'S
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Linfords are to resolve any dispute relating to the amount of loss. (Yoest
(Yoest Affidavit, Ex. A,
Policy, p. 14.) ("If you and we fail to agree on the amount of loss, either one can demand that
appraisaL .. ") (emphasis added.)
the amount of the loss be set by appraisaL..")
On June 2, 2010, State Farm and the Linfords entered into an Agreement by which they
modified the terms of the appraisal process set forth in the Policy. The June 2010 Agreement
states in relevant part:
The purpose of this letter is to confirm an agreement between D. Richard and
Lindsey Linford ("insureds") and State Farm Fire and Casualty Company ("State
Farm") collectively ("the parties") regarding the insureds' claims that State Farm has
of their Homeowners Policy,
not paid the amount ofloss claimed under Coverage A oftheir
Policy No. 12-BX-7416-6, ("the Policy") relating to the fire loss ofJanuary 17, 2007,
at 2241 E. Gossamer Ln., Boise, Idaho.

Pursuant to the terms of the Policy, by letter dated May 7,2010, on behalf of State
Farm, I [counsel for State Farm] demanded that the amount of the loss under
Coverage A be set/determined by appraisal. The insureds [the Linfords] have
elected not to appoint a separate appraiser, but have agreed to modify Section I Conditions, paragraph 4 - Appraisal - to the following terms:
the parties agree to resolve and set the amount of loss under Coverage A
of the Policy by appraisal;
the parties will jointly appoint Mike Berkson as their appraiser;
the insureds and State Farm will be allowed to provide Mr. Berkson
documents and information for his consideration;
should Mr. Berkson have questions or require additional information, he
should share such inquiries with both parties;
the insureds will allow Mr. Berkson access to the insured dwelling, if
requested, for purposes of performing his appraisal;
Mr. Berkson will determine the cost to repair damages to the dwelling,
caused by the fire, as ifhe was a contractor on the date ofloss (amount of
loss);
Mr. Berkson will provide a written appraisal of the amount of loss to the
insureds and State Farm;
the parties agree to be bound by the written appraisal; and
MEMORANDUM IN SUPPORT OF STATE FARM FIRE AND CASUALTY COMPANY'S
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State Fann will pay Mr. Berkson fees and expenses as the parties' joint
appraiser.
The insureds [the Linfords] and State Fann agree to stay any further proceedings on
the third-party complaint until the appraisal is completed.
(Counsel Affidavit, Ex. A, June 2010 Agreement.) (emphasis added.)
On October 13,2010, Mr. Berkson provided State Fann and the Linfords with a written
appraisal of the amount ofloss to the dwelling. (Counsel Affidavit, Ex. B.) Mr. Berkson's
appraisal of the amount ofloss due to fire on January 19,2007, was $205,757.63. (Counsel
Affidavit, Ex. B.) As a result, State Fann made a payment to the Linfords on November 1, 2010,
in the amount of$8,691.96, which is the difference between the amount ofloss detennined by
Mr. Berkson ($205,757.63) and the amount that State Fann previously paid the Linfords for the
fire damage repairs to their home ($197,065.67). (Counsel Affidavit, Ex. C.)
Pursuant to the tenns ofthe Policy, and the June 2010 Agreement, the Linfords and State
Fann agreed to resolve and set the amount ofloss under Coverage A ofthe Policy by appraisal.
Further, State Fann and the Linfords agreed that they would be bound by the written appraisal by
Mr. Berkson. Consistent with the conditions ofthe Policy and the June 2010 Agreement, State
Fann and the Linfords have resolved the Linfords' claims relating to the amount ofloss claimed
under Coverage A of the Homeowners Policy.
The Linfords cannot claim that the initial dispute regarding the amount of loss constitutes
a breach of contract because the Policy itself specifically provides for a process by which to
resolve such disputes, i.e., the appraisal process. The Linfords agreed to that contractual
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appraisal process, and in the June 2010 Agreement, the Linfords agreed to be bound by the
written appraisal in order to resolve the dispute regarding the amount of loss.
If State Farm had refused to payor the Linfords had refused to accept the amount
determined by Mr. Berkson, then State Farm or the Linfords would have been in breach ofthe
Policy and the June 2010 Agreement. However, that did not occur. Rather, State Farm made the
payment to the Linfords within weeks of Mr. Berkson's determination. Considering that the
amount ofloss claimed under Coverage A is the sole basis for the Linfords' breach of contract
claim against State Farm, and considering that the parties fully complied with the appraisal
process for determining the amount ofloss (a contractual process described in the Policy, and
modified by the June 2010 Agreement), the Court should dismiss the breach of contract claim.

B.

The Linfords' Breach of Implied Covenant of Good Faith and Fair Dealing Claim
Should be Dismissed.
In their Third-Party Complaint, the Linfords claim that State Farm breached the implied

covenant of good faith and fair dealing by failing to "fully pay for the repairs to the Homes [sic]."
(Third Party Complaint, p. 4.) In other words, the Linfords' claim for breach ofthe implied
covenant of good faith and fair dealing stems from the same alleged conduct that forms the basis
of the Linfords' breach of contract claim.
The implied covenant of good faith and fair dealing is a covenant implied by law in the
Nat'[ Bank v. Bliss Valley Foods, Inc., 121 Idaho 266, 288,824
parties' contract. Idaho First Nat'l
P.2d 841 (1991). "The covenant requires that the parties perform in good faith the obligations
imposed by their agreement, and a violation of the covenant occurs only when either party
violates, nullifies or significantly impairs any benefit of the contract." Id. (citations and internal
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quotations omitted.) "No covenant will be implied which is contrary to the terms ofthe
contract negotiated and executed by the parties." !d. (citation omitted.) (emphasis added.) A
party does not fail to deal honestly with another party, regardless of how onerous the terms of
that contract may be, by merely standing upon the terms of a contract. Id.
In Bliss, the Idaho Supreme Court clarified that a breach of the implied covenant of good
faith and fair dealing is not a stand alone cause of action, separate and distinct from a breach of
contract claim:
A violation of the implied covenant is a breach of the contract. It
does not result in a cause of action separate from the breach of
contract claims, nor does it result in separate contract damages
unless such damages specifically relate to the breach ofthe
of the good faith
covenant. To hold otherwise would result in a duplication of
damages awarded for breach of the same contract.

Id. at 289 (emphasis added); see also Smith v. Meridian Joint Sch. Dist. No.2, 128 Idaho 714,
721,918 P.2d 583 (1996). As previously addressed, State Farm has not breached the terms ofthe
Policy or the June 2010 Agreement, but rather, State Farm has complied with the terms of the
Policy and the June 2010 Agreement. If the Court determines that the Linfords' claim for breach
of contract fails because State Farm complied with the Policy terms and the June 2010
Agreement, then the Linfords' claim for breach of the implied covenant of good faith and fair
dealing should be dismissed as well.
Additionally, the case law in Idaho is clear that a claim for breach of the implied covenant
of good faith and fair dealing is a contractual cause of action. Burton v. Atomic Workers' Federal

Credit Union, 119 Idaho 17,23,803 P.2d 518,524 (1990). Consequently, the damages available
for a breach of the implied covenant of good faith and fair dealing claim are the same as the
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MOTION FOR PARTIAL SUMMARY JUDGMENT RE FIRST PARTY CLAIMS -10

000229

damages available for a breach of contract claim. See Bliss, 121 Idaho at 289. Considering that
the Linfords are not entitled to damages under their breach of contract claim (that is, the Linfords
are not entitled to monies in excess of$205,757.63 for the fire damage to their home as
established by the Policy, the Agreement and the appraisal), the Linfords are not able to establish
the "damages" element of their breach of the implied covenant of good faith and fair dealing
claim. Consequently, the Linfords' breach of the implied covenant of good faith and fair dealing
claim fails.

C.

The Linfords Claim Bad Faith Fails as a Matter of Law.
As to their last "first party" claim, the Linfords claim that State Farm committed

insurance bad faith by failing to "fully pay for the repairs the Homes [sic]." (Amended Answer,
Counterclaim and Third Party Complaint, p. 12.) In order to prevail on their claim for bad faith,
the Linfords must show: (1) State Farm intentionally and unreasonably denied the payment of the
Linfords' fire loss claim; (2) Linfords' fire loss claim was not fairly debatable; (3) the denial
and/or failure to pay the fire loss claim was not the result of a good faith mistake; and (4) the
resulting harm to the Linfords is not fully compensable by contract damages. Robinson v. State
Farm Mut. Auto. Ins. Co., 137 Idaho 173, 179,45 P.3d 829, 835 (2002).
As pled by the Linfords, the first element of bad faith is an unreasonable denial of
payment. As previously discussed, State Farm and the Linfords agreed to have the cost to repair
the fire damage resolved by appraisal. Thereafter, State Farm and the Linfords jointly undertook
the appraisal process and the amount ofloss was ultimately set by their appraiser, Mr. Berkson.
Once Mr. Berkson determined the amount ofloss, State Farm made payment to the Linfords for
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the difference. Therefore, there cannot be an intentional and unreasonable denial of payment
because the Linfords are not entitled to an amount of loss under Coverage A for fire damages on
their horne in excess of $205,757.63. Consequently, the Linfords do not have a valid claim for
bad faith.

V. CONCLUSION
Based upon the foregoing, State Farm respectfully requests that this Court grant its
Motion for Partial Summary Judgment Re First Party Claims.
DATED this

--.J.L day of January, 2011.
ELAM & BURKE, P.A.

By:

i/;CL.--.._.-.4.&:zfb
ilfL,,-..
.---.4.&:ztb

J amill. LaRue, Of the Firm
Jam
Attorneys for Third-Party Defendant,
State Farm Fire and Casualty Company
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this ~ day of January, 2011, I caused a true and correct
copy of the above and foregoing instrument to be served upon the following in the manner
indicated below:
David P. Claiborne
v

RINGERT LAW CHARTERED

P.O. Box 2773
Boise, Idaho 83701-2773

U.S. Mail
Hand Delivery
Federal Express
Facsimile Transmission

(Attorney for Plaintiff)

Corey J. Rippee

v

EBERLE, BERLIN, KADING, TURNBOW
& McKLVEEN, CHARTERED

1111 West Jefferson Street, Suite 530
P.O. Box 1368
Boise, Idaho 83701

U.S. Mail
Hand Delivery
Federal Express
Facsimile Transmission

(Attorneys for Defendants/Third-Party Plaintiffs)

James
. LaRue
James~aRue
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James D. LaRue
Matthew L. Walters
ELAM & BURKE, P.A.
251 East Front Street, Suite 300
Post Office Box 1539
Boise, Idaho 83701-1539
Telephone: (208) 343-5454
Facsimile: (208) 384-5844
LaRue - ISB ##1780
1780
Walters - ISB #6599

~.
~
AM_ _ _ _F-I/~~
F..I/~~ 2:;±
2:,2'"11

JAN 3 12011
1 2011
CHRISTOPHER D. RICH, Clerk
By JAMIE RANDALL
OEPUTY

Attorneys for Third-Party Defendant, State
Farm Fire and Casualty Company

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
DAVE'S INC., an Idaho Corporation doing
business as Dave's Construction,
Case No. CV-OC-0915542
Plaintiff,
AMENDED NOTICE OF HEARING
vs.
D. RICHARD LINFORD and LINDSEY
LINFORD, husband and wife,
Defendants.
D. RICHARD LINFORD and LINDSEY
LINFORD, husband and wife,
Third-Party Plaintiffs,
vs.
STATE FARM FIRE AND CASUALTY
COMPANY, an Illinois corporation,
Third-Party Defendant.
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PLEASE TAKE NOTICE that the hearing on Third-Party Defendant State Farm Fire and
Casualty Company's Motion for Partial Summary Judgment and State Farm Fire and Casualty
Company's Motion for Partial Summary Judgment Re First Party Claims will be heard before the
Honorable Deborah A. Bail at the Ada County Courthouse, Boise, Idaho, on the 2nd day of
March, 201., at the hour of2:30 p.m. or as soon thereafter as counsel can be heard.
DATED this

3l:~ay of January, 2011.
LAM &
E~LAM
& BURKE,
BURKE, P.A.
P.A.

~

By: ~r-~-----------------------------------------M
w L. Walters, Of the Fum
Attorneys for Third-Party Defendant,
State Farm Fire and Casualty Company
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CERTIFICATE OF SERVICE
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I HEREBY
HE REB Y CERTIFY that on this
day of January, 2011, I caused a true and correct
copy of the above and foregoing instrument to be served upon the following in the manner
indicated below:
David P. Claiborne
RlNGERT LAW CHARTERED

X

P.O. Box 2773
Boise, Idaho 83701-2773

U.S. Mail
Hand Delivery
Federal Express
Facsimile Transmission

Plaintifj)
(Attorney for Plaintiff)

Corey J. Rippee
EBERLE, BERLIN, KADING, TURNBOW
& McKLVEEN, CHARTERED

1111 West Jefferson Street, Suite 530
P.O. Box 1368
Boise, Idaho 83701

~

U.S. Mail
Hand Delivery
Federal Express
Facsimile Transmission

(Attorneys for Defendants/Third-Party Plaintiffs)
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Corey J. Rippee, ISB #6803 Ada
Neil D. McFeeley, ISB #3564
EBERLE, BERLIN, KADING, TURNBOW &
MCKLVEEN,CHARTERED
1111 West Jefferson Street, Suite 530
Post Office Box 1368
Boise, Idaho 83701
Telephone: (208) 344-8535
Facsimile: (208) 344-8542
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CHRISTOPHER D. RICH, Clerk
By TARA THERRIEN
DEPUTY

Attorney for DefendantslCounterclaimants
and Third-Party Plaintiffs

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF ADA

DAVE'S INC., an Idaho Corporation doing
business as Dave's Construction,

Case No. CV OC 0915542

Plaintiff,
v.

D. RICHARD LINFORD and LINDSEY
LINFORD, husband and wife,
Defendants.

NOTICE OF HEARING RE:
DEFENDANTS/COUNTERCLAIMANTSI THIRD-PARTY
PLAINTIFFS' MOTION FOR
PARTIAL SUMMARY JUDGMENT

D. RICHARD LINFORD and LINDSEY
LINFORD, husband and wife,
Third-Party Plaintiffs,
v.
STATE FARM FIRE AND CASUALTY
COMPANY, an Illinois corporation,
Third-Party Defendant.

NOTICE OF HEARING RE: DEFENDANTS/COUNTERCLAIMANTS' FIRST MOTION FOR PARTIAL
SUMMARY JUDGMENT - PAGE 1 (48020-1 /00202218.000)
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D. RICHARD LINFORD and LINDSEY
LINFORD, husband and wife,
Counterc1aimants,
Counterclaimants,
v.

DAVE'S INC., an Idaho Corporation doing
business as Dave's Construction,
Counterdefendant.

TO:

ALL INTERESTED PARTIES AND THEIR COUNSEL OF RECORD
YOU WILL PLEASE TAKE NOTICE that on the

of

');.

;0

~~ay of March, 2011, at the hour

o'clock p.m., or as soon thereafter as counsel may be heard, at the Ada County

Defendants/Counterc1aimants/Third-Party
Courthouse, Boise, Idaho, before the Judge Bail, Defendants/Counterclaimants/Third-Party

Plaintiffs' D. Richard Linford and Lindsey Linford will call up for hearing their Motion for
Partial Summary Judgm~
JUdgm~ _

DATED this

~y
~Y of February, 2011.

NOTICE OF HEARING RE: DEFENDANTS/COUNTERCLAIMANTS' FIRST MOTION FOR PARTIAL
SUMMARY JUDGMENT - PAGE 2 (48020-1 /00202218.000)
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and. G9\Aect copy of the above and foregoing document
was served upon the following attorney this _\y_,
_lY_'. 'day of February, 2011, as indicated below and
addressed as follows:
David P. Claiborne
Ringert Law Chartered
P.O. Box 2773
Boise,ID 83701-2773
James D. LaRue
ELAM & BURKE, P.A.
251 West Front Street, Suite, 300
Post Office Box 1539
Boise, Idaho 83701-1539
Corey J. Rippee
EBERLE BERLIN
Post Office Box 1368
Boise, Idaho 83701

~ U.S. Mail

o
o
o

Hand Delivery
Overnight Mail
Facsimile (208) 342-4657

~ U.S. Mail
o
o
o

Hand Delivery
Overnight Mail
Facsimile (208) 384-5844

~ U.S. Mail
o
o
o

Hand Delivery
Overnight Mail
Facsimile (208) 344-8542

cJ~d~

CLERK

NOTICE OF HEARING RE: DEFENDANTS/COUNTERCLAIMANTS' FIRST MOTION FOR PARTIAL
(48020-1 /002022\8.000)
/00202218.000)
SUMMARY JUDGMENT - PAGE 3 (48020-\
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DAVID P. CLAIBORNE
[Idaho State Bar No. 6579]

RINGERT LAW CHARTERED
455 South Third Street
P. O. Box 2773
Boise, Idaho 83701-2773
Telephone: (208) 342-4591
Facsimile: (208) 342-4657
E-mail: dpc@ringertlaw.com

"

CHRISTOPH[n D
D. \,
CHRISTOPHEF:
By

Cierk

Li\\:{,i..\fl.:,,';,[S
Li\l~L~\ A>,[S
OEH)TY
OEH.JTY

Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

DAVE'S INC., an Idaho Corporation doing
business as Dave's Construction;

Case No. CV OC 09-15542

NOTICE OF SERVICE
Plaintiff,
vs.

D. RICHARD LINFORD and LINDSEY
LINFORD, husband and wife;
Defendants.

YOU WILL PLEASE TAKE NOTICE that Plaintiff, by and through the party's attorney
of record, David P. Claiborne of Ringert Law Chartered, served PLAINTIFF'S FIRST

SUPPLEMENTAL RESPONSES TO DEFENDANTS/COUNTERCLAIMANTS/THIRDPARTY PLAINTIFFS' SECOND SET OF INTERROGATORIES AND REQUESTS FOR
PRODUCTION OF DOCUMENTS TO PLAINTIFF/COUNTERDEFENDANT DAVE'S INC.
upon the other parties to this action by providing said document to the following individuals in the
manner specified below:
NOTICE OF SERVICE - 1

\

~-
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....

Corey J. Rippee,
Eberle, Berlin et al
1111 West Jefferson Street, Ste. 530
PO Box 1368
Boise, ID 83701

[ 6US. First Class Mail, Postage Prepaid
[_] US. Certified Mail, Postage Prepaid
[_] Federal Express
[_] Hand Delivery
[_] Facsimile
[_] Electronic Mail

[~S. First Class Mail, Postage Prepaid

James D. LaRue
PA
Elam & Burke, PA
251 E. Front St., Ate. 300
PO Box 1539
Boise,ID 83701

[_]
[_]
[_]
[_]
[_]

US. Certified Mail, Postage Prepaid
Federal Express
Hand Delivery
Facsimile
Electronic Mail

lit!-

DATED this _ _ day of February, 2011.
RINGERT LAW CHARTERED

bY:~P~
bY:~P~
David P. Claiborne

NOTICE OF SERVICE - 2
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CERTIFICATE OF MAILING

I hereby certify that a true and correct copy of the foregoing document was served on the
following on this ~ day of February, 2011 by the following method:
Corey J. Rippee,
Eberle, Berlin et al
1111 West Jefferson Street, Ste. 530
PO Box 1368
ID 83701
Boise, ill
Attorneys for Defendants

[_..-(U.S.
[_...-(U.S. First Class Mail, Postage Prepaid
[_]
[_J U.S. Certified Mail, Postage Prepaid
[_]
[_J Federal Express
[_]
[_J Hand Delivery
[_]
[_J Facsimile
[_]
[_J Electronic Mail

James D. LaRue
Elam & Burke, PA
251 E. Front St., Ate. 300
PO Box 1539
ID 83701
Boise, ill
Attorneys for Third Party Defendants

[ ~.S. First Class Mail, Postage Prepaid
[_]
[_J U.S. Certified Mail, Postage Prepaid
[_]
[_J Federal Express
[_]
[_J Hand Delivery
[_]
[_J Facsimile
[_]
[_J Electronic Mail

Davl

. ClaIborne

NOTICE OF SERVICE - 3
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ORIGINAL
Corey J. Rippee, ISB #6803
Neil D. McFeeley, ISB #3564
EBERLE, BERLIN, KADING, TURNBOW &
MCKLVEEN,CHARTERED
1111 WestJefferson Street, Suite 530
Post Office Box 1368
Boise, Idaho 83701
Telephone: (208) 344-8535
Facsimile: (208) 344-8542
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CHRISTOPHER D. RICH, Clerk
By STEPHANIE VIDAK
DEPUTY

DefendantslCounterclaimants
Attorney for Defendants/Counterclaimants
and Third-Party Plaintiffs

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF ADA

DAVE'S INC., an Idaho Corporation doing
business as Dave's Construction,

Case No. CV OC 0915542

Plaintiff,
v.

D. RICHARD LINFORD and LINDSEY
LINFORD, husband and wife,
Defendants.

D. RICHARD LINFORD and LINDSEY
LINFORD, husband and wife,

DEFENDANTS/COUNTERCLAIMANTS/THIRD-PARTY
PLAINTIFFS' RESPONSE TO THIRDPARTY DEFENDANT STATE FARM
FIRE AND CASUALTY COMPANY'S
MOTIONS FOR PARTIAL
SUMMARY JUDGMENT AND
MEMORANDUM IN SUPPORT OF
LINFORDS' CROSS-MOTION FOR
PARTIAL SUMMARY JUDGMENT
AGAINST STATE FARM

Third-Party Plaintiffs,

v.
STATE FARM FIRE AND CASUALTY
COMPANY, an Illinois corporation,
Third-Party Defendant.

RESPONSE TO STATE FARM'S MOTIONS FOR PARTIAL SUMMARY JUDGMENT AND
MEMORANDUM IN SUPPORT OF LINFORDS' CROSS-MOTION FOR PARTIAL SUMMARY
JUDGMENT - Page I (48020-1 I 00202703.000)
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D. RICHARD LINFORD and LINDSEY
LINFORD, husband and wife,
Counterclaimants,
v.

DAVE'S INC., an Idaho Corporation doing
business as Dave's Construction,
Counterdefendant.
COME NOW the Defendants/Counterclaimants/Third-Party Plaintiffs, D. Richard
Linford and Lindsey Linford (collectively the "Linfords"), by and through their attorneys of
record, Eberle, Berlin, Kading, Turnbow & McKlveen, Chtd., and hereby submit this Response
to Third-Party Defendant State Farm Fire and Casualty Company's ("State Farm") Motions for
Partial Summary Judgment and their Cross-Motion for Partial Summary Judgment against State
Farm as follows:

I.

INTRODUCTION

The underlying facts of this case are largely undisputed and have been fully set forth in
the Linfords' Statement of Undisputed Facts filed concurrently herewith, which is incorporated
herein by this reference.

Based upon the undisputed facts, the Linfords respectfully request that

this Court deny State Farm's Motions for Summary Judgment, and enter Partial Summary
Judgment in favor of the Linfords on the following issues:
(1)

That State Farm owes the Linfords a duty to defend against Dave's claims; and

(2)

That State Farm breached the implied covenant of good faith and fair dealing.

II.

ST ANDARD OF REVIEW
STANDARD

Summary judgment is appropriate when the pleadings, depositions, affidavits and
admissions on file show that there is no genuine issue of material fact and the movant is entitled
to judgment as a matter of law. Idaho R. Civ. P. 56(c). Failure of a party to make a showing
RESPONSE TO STATE FARM'S MOTIONS FOR PARTIAL SUMMARY JUDGMENT AND
MEMORANDUM IN SUPPORT OF LINFORDS' CROSS-MOTION FOR PARTIAL SUMMARY
JUDGMENT - Page 2 (48020-1 / 00202703.000)
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sufficient to establish the existence of an element essential to that party's case and upon which
that party bears the burden of proof entitles the moving party to summary judgment as a matter
oflaw.
The Idaho Supreme Court has clearly addressed the standards governing motions for
jUdgment. When considering a motion for summary judgment, the Court is generally
summary judgment.
required to liberally construe the record in the light most favorable to the party opposing the
motion, drawing all reasonable inferences and conclusions in that party's favor. Construction
of America, 135 Idaho 680, 682, 23 P.3d 142, 144
Management Systems, Inc. v. Assurance Co. ofAmerica,

(2001).

However, Rule 56(e) requires a non-moving party to go beyond pleadings through

affidavits, depositions, etc. to demonstrate that there are genuine issues of material fact. Doe v.
Durtschi, 110 Idaho 466, 716 P.2d 1238 (1986). If the non-moving party fails to do so, then the

moving party is entitled to summary judgment as a matter of law. Id. at 469,716 P.2d at 1241;
see also Sparks v. St. Luke's Reg. Medical Ctr. Ltd., 115 Idaho 505, 768 P.2d 768 (1988).

In applying these summary judgment standards to the facts and circumstances here, the
Court should rule as a matter of law that State Farm is not entitled to summary judgment. The
Linfords also request that the Court grant summary judgment to them on the two issues noted
above. Sirius LC v. Erickson, 144 Idaho 38, 40-41, 156 P.3d 539, 541-42 (2007) ("Upon a
party's request for summary judgment, a district court has the authority to render summary
judgment in favor of any party ... even if the non-moving party has not filed its own motion.").

III.

ARGUMENT

The undisputed facts establish that the Linfords purchased a homeowners policy from
State Farm (the "Policy") to insure their home (the "Home") from damage caused by a fire. The
Policy specifically provides that if the Home is damaged by fire, State Farm will (1) until repair
is completed, pay the cash value at the time of the loss, and (2) if the repair is completed, pay the
RESPONSE TO STATE FARM'S MOTIONS FOR PARTIAL SUMMARY JUDGMENT AND
MEMORANDUM IN SUPPORT OF LINFORDS' CROSS-MOTION FOR PARTIAL SUMMARY
JUDGMENT - Page 3 (48020-1 / 00202703.000)

000244

amount the Linfords "actually and necessarily spen[t] to repair or replace the damaged part of
the" Home. Yoest
Yoest Aff, Exhibit A, p. 11. These basic terms state exactly what every homeowner
believes his or her homeowners' policy accomplishes: pay for and/or repair damage caused by an
unexpected fire.
The Linfords acted reasonably and fully complied with the terms of Policy. The Linfords
paid their premiums and deductible. The Linfords timely notified State Farm of the fire, and
State Farm gave the Linfords the option to engage a contractor of their choosing. In its January
19, 2007 correspondence to the Linfords, State Farm reiterated that in the event the Linfords
chose to engage their own contractor, State Farm would give the Linfords "a check for the actual
cash value of[the] repairs."
In compliance with this directive, the Linfords contracted with Dave's to repair the fire
damage to the Home. The contract with Dave's was executed in May 2009, and specifically
provided that it was based on the State Farm Estimate. Up to this point, there were no issues
between State Farm, the Linfords and Dave's. The Linfords paid premiums to State Farm under

----

the terms of the Policy and State Farm was complying with its obligations to repair the Home.
Pursuant to State Farm's directive, the Linfords engaged Dave's, who agreed to repair the fire
damage to the Home based upon the Estimate. If the Estimate had been correct, this lawsuit
would presumably have not been necessary. However, soon after Dave's commenced work to
repair the fire damage to the Home, it became apparent that there were problems with the
Estimate.
The undisputed evidence establishes that Dave's questioned the accuracy of the Estimate
and requested additional funds to repair the Home.

State Farm then took an active role in

negotiating with Dave's, and even increased its Estimate based upon its discussions with Dave's.

RESPONSE TO STATE FARM'S MOTIONS FOR PARTIAL SUMMARY JUDGMENT AND
MEMORANDUM IN SUPPORT OF LINFORDS' CROSS-MOTION FOR PARTIAL SUMMARY
JUDGMENT - Page 4 (48020·\
(48020-1 I 00202703.000)
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As the Linfords simply wanted the Home to be repaired, the Linfords basically stepped aside and
let State Farm and Dave's determine the "actual and necessary" cost required to repair the Home.
Dave's and State Farm ultimately disagreed as to the cost of the work to repair the fire
damage to the Home. This dispute involved the Linfords because they were the party that had a
contract with both State Farm and Dave's. However, those contracts were based upon estimates
that the Linfords did not create and work the Linfords did not perform. More importantly, the
Linfords were following State Farm's directive to engage a contractor, and the work Dave's was
performing was covered under the Policy.
The Linfords simply wanted the Home to be repaired pursuant to the terms of the Policy,
as would any reasonable homeowner. The actual or estimated cost of those repairs is irrelevant
to the Linfords because it is covered by the Policy. State Farm claimed that it will only pay its
estimate. Dave's countered that State Farm's estimate does not equal current pricing. The
Linfords submit that these competing claims should not involve them as the Policy provides that
State Farm will pay the Linfords the amount that they "actually and necessarily spen[t] to repair
or replace the damaged part of the" Home. If Dave's is correct, then State Farm has breached the
Policy by not paying the Linfords the amount they "actually and necessarily spen[t] to repair or
replace the damaged part of the" Home. If State Farm is correct, then Dave's is not entitled to
any damages. In either event, the Linfords, who acted as reasonable and prudent homeowners,
should not be forced to incur any attorneys' fees or pay any money in the form of damages. It is
respectfully submitted that until the validity of Dave's claim is litigated there is a question of fact
as to whether State Farm has complied with the terms of the Policy. It is also respectfully
submitted that State Farm, and not the Linfords, should bear the cost of defense against Dave's
claims.

RESPONSE TO STATE FARM'S MOTIONS FOR PARTIAL SUMMARY JUDGMENT AND
MEMORANDUM IN SUPPORT OF LINFORDS' CROSS-MOTION FOR PARTIAL SUMMARY
JUDGMENT - Page 5 (48020-1 / 00202703.000)
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A.

Overview of Insurance Law.
"An insurance policy is a contract between an individual and an insurer." Automobile

Club Ins. Co., Inc., v. Tyrer, 560 F.Supp. 755, 758 (D. Idaho 1983). As such, insurance policies

are governed by the same rules which are applicable to contracts. Id.

However, the Idaho

Supreme Court has held on numerous occasions that insurance contracts '''should be considered
in view of their general [objectives] . . . rather than on the basis of strict technical
interpretation.'" E.g., Rauert v. Loyal Protective Ins. Co. of Boston, Mass., 61 Idaho 677, 680,

106 P.2d 1015, 1018 (1940) (citations omitted) (emphasis in original). Moreover, the Idaho
Supreme Court "has long recognized that insurance policies are contracts of adhesion, not
subject to negotiation between the parties, and [they] must be construed most strongly against the
insurer." Moss v. Mid-America Fire & Marine Ins. Co., 103 Idaho 298, 300, 647 P.2d 754, 756
(1982).
B.

State Farm Owes the Linfords a Duty to Defend and Indemnify the Claims Asserted
by Dave's.
In its first Motion for Partial Summary Judgment, State Farm alleges that Dave's

"Complaint does not allege a covered 'occurrence'" because Dave's is not seeking to recover for
property damage or bodily injury. Memorandum in Support of State Farm's Motion for Partial
Summary Judgment dated November 3, 2010, p. 2. State Farm erroneously asserts that "Dave's
claims against the Linfords do not stem from the fire. Rather, Dave's claims ... stem from the
alleged breach of two contracts." Id. at p. 7. This misplaced argument puts form over substance.
A closer examination of the Policy and Dave's claims reveals the flaws in State Farm's
assertions.
The Policy provides for liability coverage if "a claim is made or a suit is brought against
an insured for damages because of ... property damage to which this coverage applies, caused

RESPONSE TO STATE FARM'S MOTIONS FOR PARTIAL SUMMARY JUDGMENT AND
MEMORANDUM IN SUPPORT OF LINFORDS' CROSS-MOTION FOR PARTIAL SUMMARY
JUDGMENT - Page 6 (48020-1 / 00202703.000)
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by an occurrence." Yoest Aff., Exhibit A, p. 15 (emphasis added). "Occurrence" is defined in
the Policy as an accident. Id. at p. 2. "Property damage" is defined in the Policy as "physical
damage to or destruction of tangible property." Id. The words "because of' are not defined in
the Policy and pursuant to well-established law, the words "because of' should be defined
according to the meaning given to those words by laymen in daily usage. Howard v. Oregon
Mut. Ins. Co., 137 Idaho 214, 218, 46 P.3d 510,514 (2002). Based upon the express terms of the

Policy, and the overriding law that contracts of insurance should be considered in view of their
general objectives, the Linfords are entitled to coverage as Dave's suit is brought "because of'
physical damage to the Home caused by an occurrence.
In the present case, it is undisputed that the Home sustained physical damage caused by
an occurrence. It is also undisputed that Dave's Complaint clearly identifies the occurrence (the
fire) and the property damage (the Home needed to be repaired). Complaint,

~~

6, 8. Therefore,

the only issue is whether Dave's claim is brought "because of' that damage and occurrence.
State Farm takes the strict view that Dave's Complaint only seeks a claim for relief for breach of
contract. However, State Farm fails to address the underlying facts in Dave's Complaint and
whether those facts, read broadly, reveal that the Complaint was brought "because of' the
undisputed damage and occurrence.
Dave's filed its Complaint against the Linfords "because of' the fact that it believed that
State Farm did not adequately compensate it for the work it performed to repair the fire damage.
Had there never been damage caused by an occurrence then the Linfords would not have
contracted with Dave's. Had the Linfords never contracted with Dave's the present lawsuit
would not have been initiated. On the other hand, had State Farm fully compensated Dave's
based upon the cost that Dave's charged for its work Dave's would not have filed the present
lawsuit. In any event, it is patently clear that Dave's claim was brought for reasons over which
RESPONSE TO STATE FARM'S MOTIONS FOR PARTIAL SUMMARY JUDGMENT AND
MEMORANDUM IN SUPPORT OF LINFORDS' CROSS-MOTION FOR PARTIAL SUMMARY
JUDGMENT - Page 7 (48020-1 / 00202703.000)

000248

the Linfords had no control. It is equally clear that Dave's claim was brought "because of' the
damage and occurrence. But for the fire and resulting property damage, there would be no
lawsuit.
In support of its First Motion for Partial Summary Judgment, State Farm cites to the case
Magic Valley Potato Shippers v. Continental Insurance, 112 Idaho 1073, 739 P.2d 372 (1987).
Magic Valley, however, is clearly distinguishable from the case at bar.

The underlying lawsuit in Magic Valley for which the insured asserted a duty to defend
was based upon the breach ofa contract to supply potatoes. Id. at 1074-75,739 P.2d at 373-74.
The underlying lawsuit did not involve any claims that the potatoes were damaged as a result of
a covered "occurrence"; in fact, no part of the underlying suit "involved property damage." Id.
at 1076, 739 P.2d at 376. In the present case, Dave's lawsuit specifically involves a failure to
pay for property damage covered by an occurrence. Moreover, the primary insurance policy at
issue in Magic Valley was a comprehensive business liability policy that specifically excluded
"liability assumed by the insured under any contract or agreement." Id. at 1075, 739 P.2d at 975.
No such contractual exclusion is contained in the Policy at issue in the present case.
Not only is Magic Valley not on point, but it supports a finding that State Farm owes the
Linfords a duty to defend. As discussed above, the Policy provides that coverage applies if "a
claim is made or a suit is brought against an insured for damages because of . . . property
damage." Had State Farm wanted to exclude coverage for a case such as the present one
initiated by Dave's, State Farm could have easily included an exclusion similar to the one set
forth in Magic Valley. In the alternative, State Farm could have drafted the Policy more clearly.
For instance, the Policy could have easily stated that coverage applies if "a claim is made or a
suit is brought against an insured [to recover damages for] ... property damage" or "for property
damage caused by the insured." However, the Policy as written only uses the words "because
RESPONSE TO STATE FARM'S MOTIONS FOR PARTIAL SUMMARY JUDGMENT AND
MEMORANDUM IN SUPPORT OF LINFORDS' CROSS-MOTION FOR PARTIAL SUMMARY
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of," and there is no doubt that Dave's lawsuit was brought "because of' property damaged
caused by a covered occurrence. The Policy is at best ambiguous and State Farm owes the
Linfords a duty to defend. The Linfords, however, submit that because the Policy does not
contain a specific exclusion, and because Dave's Complaint was clearly brought "because of'
property damage, it is clear State Farm owes the Linfords a duty to indemnify.
State Farm's First Motion for Partial Summary Judgment is based on a very narrow and
strict interpretation of the Policy. The law requires the Court to construe the Policy as a whole,
and a narrow construction of a policy will not be favored if it will defeat the purpose or
of Idaho, 125 Idaho
objectives of the insurance. Intermountain Gas Co. v. Industrial Indem. Co. ofIdaho,

182, 185,868 P.2d 510,513 (Ct. App. 1994). It is clear that the Linfords purchased the policy to
protect against an accidental fire. An accidental fire ultimately occurred and the Linfords only
ask that State Farm repair the Home based upon the provisions of the Policy. By refusing to pay
Dave's, State Farm is not living up to its promise because the Linfords may be forced to pay a
portion of the construction costs to repair the Home if Dave's is successful. This is not the
purpose of the Policy. Accordingly, it is respectfully submitted that this Court should deny State
Farm's First Motion for Summary Judgment and hold that the Linfords are entitled to
indemnification as a matter of law.
Even if this Court believes that there is a question of fact with respect to whether State
Farm must indemnify the Linfords for any damages awarded to Dave's for its claims relating to
the fire damage, State Farm clearly has a duty to defend Dave's lawsuit.
An insurer's duty to defend is broader than its duty to indemnify. Hoyle v. Utica Mut.
Ins. Co., 137 Idaho 367, 375, 48 P.3d 1256, 1264 (2002). If there is arguable potential for a

claim to be covered by the policy, the insurer may not refuse to defend the insured. Id. at 372, 48
P.3d
P.3d at 1261. "The duty to defend exists so long as there is a genuine dispute over facts bearing
RESPONSE TO STATE FARM'S MOTIONS FOR PARTIAL SUMMARY JUDGMENT AND
MEMORANDUM IN SUPPORT OF LINFORDS' CROSS-MOTION FOR PARTIAL SUMMARY
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on coverage under the policy or over the application of the policy's language to the facts."
ofAmerica, 135 Idaho 680, 682-83, 23
Construction Management Systems, Inc. v. Assurance Co. ofAmerica,

P.3d 142, 144-45 (2001). "An insurer's duty to defend arises upon the filing of a complaint
whose allegations, in whole or in part, read broadly, reveal potential for liability that would be
covered by insured's policy. Id. at 682, 23 P.3d at 144. "When there is doubt as to whether a
theory of recovery within the policy coverage has been pled in the underlying complaint, or
which may be included in the underlying complaint, the insurer must defend." Id. at 683, 23
P.3d at 145. "An insurer seeking to establish that is has no duty to defend confronts a difficult
burden since, at this stage, any doubts as to coverage must be resolved in favor of the insured."
Id. Based upon these rules, it is clear that State Farm has a duty to defend the Linfords.

If this Court concludes there is a question as to whether the allegations set forth by
Dave's establish that State Farm has a duty to indemnify the Linfords, it is obvious that State
Farm has a duty to defend the Linfords. As discussed above, Dave's claim was brought "because
of' property damage that was caused by an accident. If Dave's prevails, then the trier of fact will
have found that State Farm did not adequately compensate the Linfords for the damage to their
Home caused by the fire. Such a finding will also establish a clear breach of the Policy because
the repair will have been completed and State Farm will have failed to pay the amount the
Yoest Aff, Exhibit A, p. 11. At a
Linfords "actually and necessarily" spent to repair the Home. Yoest
minimum, there is at least arguable potential for Dave's claim to be covered by the Policy.
Accordingly, the Linfords respectfully request that this Court enter an order denying State
Farm's First Motion for Partials Summary Judgment, and grant partial summary judgment in
favor of the Linfords on the basis that State Farm owes the Linfords a duty to defend.
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C.

State Farm Has Not Complied With the Terms of the Policy and the Linfords' First
Party Claims Should Not Be Dismissed.
State Farms' Second Motion for Partial Summary Judgment seeks to dismiss the

Linfords' first party claims, to wit: the Linfords' breach of contract, breach of the covenant of
good faith and fair dealing and bad faith claims. State Farm Fire and Casualty Company's
Motion for Partial Summary Judgment RE First Party Claims, p. 2. In support of this Motion,
State Farm alleges that the Policy "provides for the manner in which State Farm and the Linfords
are to resolve any dispute relating to the amount of IOSS.,,1 Memorandum in Support of State
Farm Fire and Casualty Company's Motion for Partial Summary Judgment RE First Party
Claims, pp. 6-7 (emphasis added).

According to State Farm, this "process" is an appraisal

process that is located in Section I - Conditions, paragraph 4, of the Policy. State Farm finally
suggests that because the appraisal has been performed and State Farm has paid the Linfords
additional funds based upon that appraisal, State Farm's obligations under the Policy have been
extinguished.

A closer examination of the Policy reveals that State Farm's arguments are

misplaced?
Section I - Conditions, paragraph 4 (the "Appraisal Paragraph") of the Policy, provides
as follows:
4.

Appraisal. If you and we fail to agree on the amount of loss,
either one can demand that the amount of the loss be set by
appraisal. If either makes a written demand for appraisal, each
shall select a competent, disinterested appraiser. Each shall notify
the other of the appraiser's identity within 20 days of receipt of the
written demand. The two appraisers shall then select a competent,
impartial umpire. If the two appraisers are unable to agree upon an
umpire within 15 days, you or we can ask a judge of a court of
record in the state where the residence premises is located to select
an umpire. The appraisers shall then set the amount of the loss. If

1 It should be noted that the words "amount of loss" or "loss" are not defined in the Policy. See generally Yoest Aff,
Exhibit A.
2 Obviously, if the Court finds that State Farm had or has a duty to defend against Dave's claims, then State Farm
will be in breach of the Policy in any event because it has rejected the Linfords' tender of defense.
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the appraisers fail to agree within a reasonable time, they shall
submit their difference to the umpire. Written agreement signed
by any two of these three shall set the amount of the loss. Each
appraiser shall be paid by the party selecting that appraiser. Other
expenses of the appraisal and the compensation of the umpire shall
be paid equally by you and us.

Yoest
Yoest Aff, Exhibit A, p. 14 (emphasis added). At the request of State Farm, by letter dated June
2, 2010, the Linfords and State Farm agreed to have the repair work performed by Dave's
appraised by Mike Berkson.

Counsel Affidavit, Exhibit A.

The June 2, 2010 letter only

modified the Appraisal Paragraph of the Policy by the parties jointly appointing Mike Berkson
and foregoing the right to seek an impartial umpire to set the amount of loss. Therefore, only an
examination of the language contained in the Appraisal Paragraph of the Policy is relevant to the
current dispute.
By its terms, the Appraisal Paragraph only applies if State Farm and the Linfords "fail to
agree on the amount of loss." The amount of loss is only relevant if State Farm elected to pay
the "actual cash value at the time of the loss of the damaged part of the property" under
paragraph l.a.(I) of Section I - Loss Settlement, which provides as follows:
(l)
(1)

until actual repair or replacement is completed, we will pay
only the actual cash value at the time of the loss of the
damaged part of the property, ... not to exceed the cost to
repair or replace the damaged part of the property....
property ....

Yoest Aff, Exhibit A, p. 11 (emphasis added). This paragraph, however, is not applicable to the
Yoest
present case because the repair of the Home was completed.
The paragraph of the Policy applicable to the present dispute is paragraph l.a.(2) of
Section I - Loss Settlement, which provides as follows:
(2)

when the repair or replacement is actually completed, ~
will pay the covered additional amount you actually and
necessarily spend to repair or replace the damaged part
of the property ....
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Id. at p. 11 (emphasis added). Because the repair was completed, the Policy clearly provides that
State Farm will pay the amount the Linfords "actually and necessarily" spent to repair the Home.
Nothing in this paragraph implicates a dispute as to the amount of loss. Rather, State Farm is
obligated to pay "actual and necessary" costs. If Dave's prevails and the Court specifies an
additional amount to be paid, there can be no doubt that the Linfords "actually and necessarily"
incurred that amount. In this event, State Farm will be in breach of the Policy, and the Linfords
will be entitled to damages. If Dave's does not prevail, then State Farm will have met its
obligations in this regard. In either event, at this stage, it is unclear whether State Farm has
breached its agreement, and the Court must deny State Farm's motion for summary judgment.
In the event this Court believes that the Appraisal Paragraph may somehow apply to
paragraph l.a.(2) of Section I - Loss Settlement, there is at least an ambiguity in the Policy
requiring that State Farm's motion be denied.
Idaho law regarding ambiguities in insurance policies is well-established. An insurance
policy is "ambiguous" if it is reasonably subject to conflicting interpretations. Cascade Auto
Glass, Inc. v. Idaho Farm Bureau Ins. Co., 141 Idaho 660, 663, 115 P.3d 751, 754 (2005).

"When deciding whether or not a particular provision is ambiguous, [the Court] must consider
the provision within the context in which it occurs in the policy." Purdy v. Farmers Ins. Co.,
138 Idaho 443, 446,65 P.3d 184, 187 (2006). However, the Court "must construe the policy 'as
a whole, not by an isolated phrase.''' Cascade Auto Glass, Inc., 141 Idaho at 663, 115 P.3d at
754. If an ambiguity is found, "an objective standard should be applied to effectuate the intent of
the parties." Permann v. Nationwide Ins. Co., 108 Idaho 192, 194,697 P.2d 1206, 1208 (Ct.
App. 1985). Construction of a policy will not be favored if it will defeat the purpose of the
insurance. Intermountain Gas Co., 125 Idaho at 185, 868 P.2d at 513.
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Applying these rules to the Policy, it is clear that at a minimum the Policy is ambiguous
because paragraph l.a.(2) of Section I - Loss Settlement does not contain the word "loss" or
denote any situation where the appraisal process may be needed. Indeed, paragraph l.a.(2) of
Section I - Loss Settlement clearly provides that State Farm will pay the amount the Linfords
"actually and necessarily" spend to repair the Home when the repair is completed. There are no
estimates or appraisal processes needed once the repairs are completed because State Farm is
obligated to pay the amount the Linfords "actually and necessarily" spend to repair the Home.
On the other hand, paragraph l.a.(
l.a.(1)
1) of Section I - Loss Settlement, which provides for payment
before the repairs are made, identifies a situation in which the appraisal process may be needed
because the amount of the loss has not been determined. 3 The Policy is therefore generally
ambiguous as to what provisions the Appraisal Paragraph applies to, and specifically ambiguous
as to whether the Appraisal Paragraph applies to paragraph l.a.(2) of Section I - Loss
Settlement.
Because the Policy is ambiguous the Court must apply an objective standard to the Policy
to effectuate the intent of the parties. Permann, 108 Idaho at 194, 697 P.2d at 1208. Here, it is
clear that the Linfords purchased the policy to ensure repair of the Home in the event the Home
suffered accidental fire damage. Unfortunately, that occurred in the present case. Until those
repairs are paid for, State Farm has not complied with its obligations under the Policy.
State Farm next argues that the Linfords' allegations that State Farm breached the
implied covenant of good faith and fair dealing should be dismissed. This argument is without
merit and should be denied as a matter of law.

An example of such a situation would occur if the Home was completely destroyed by fire. In such an event, the
Linfords could simply choose not to rebuild the Home, and the repair or replacement would not occur.

3
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The covenant of good faith and fair dealing "requires 'that the parties perform in good
faith the obligations imposed by their agreement.'" Idaho First Nat. Bank v. Bliss Valley Foods,
Inc., 121 Idaho 266, 289, 8424 P.2d 841, 864 (1991) (citations omitted).

The covenant is

violated when '''action by either party ... violates, nullifies or significant impairs any benefit of
the ... contract.'"
contract.'" Id. (citations omitted). At a minimum, there is more than enough evidence to
present a question of fact as to whether State Farm breached the covenant.

Moreover, the

Linfords further submit that there is enough evidence to establish that State Farm has breached
the covenant of good faith and fair dealing as a matter of law.
As noted above, the Policy was purchased to repair damage caused by an unexpected fire.
In the present case, the Home has been repaired, but Dave's alleges that State Farm has not
reimbursed him for the reasonable value of his work. If Dave's prevails, then State Farm's
refusal to pay will violate, nullify and significant impair the Linfords benefit of the Policy
because the Linfords will have to pay for work and damages that were covered by the Policy.
Until Dave's claim is litigated, there is a question of fact as to whether State Farm has complied
with its obligations promised in the Policy.
Moreover, there is sufficient evidence to find that State Farm has already breached the
covenant of good faith and fair dealing. Beginning in April 2008, at the latest, State Farm was
aware that Dave's questioned the accuracy of the Estimate. Second Linford Aff, Exhibit C.
State Farm even began contacting and negotiating with Dave's directly. Id. Exhibits C-H. Based
upon these negotiations, State Farm increased the amount of the Estimate several times. On June
8, 2009, more than a year after State Farm first became aware that Dave's questioned the
accuracy of the estimate, State Farm was still negotiating with Dave's and noted that the main
problem was "due to pricing as the scope between the State Farm estimate and Daves (sic)
Construction estimate are essentially the same." Id., Exhibit G. Dave's then filed suit against
RESPONSE TO STATE FARM'S MOTIONS FOR PARTIAL SUMMARY JUDGMENT AND
MEMORANDUM IN SUPPORT OF LINFORDS' CROSS-MOTION FOR PARTIAL SUMMARY
JUDGMENT - Page 15 (48020-1 / 00202703.000)

000256

the Linfords on August 13, 2009.

The Linfords tendered the defense of this action to State

Farm on two separate occasions, but State Farm rejected both tenders of defense. Thereafter, the
Linfords were forced to expend attorneys' fees, costs and their personal time to defend against
allegations that were covered by the Policy. In October 2010, State Farm increased the amount
that was due to the Linfords based upon the Appraisal Paragraph. While the Linfords submit that
the Appraisal Paragraph is not binding as the repair has been completed, State Farm's actions
over the last two years evidence a violation of the covenant of good faith and fair dealing.
By taking an active role in negotiating with Dave's, increasing the estimate, and then
rejecting the Linfords' tender of defense, State Farm has "significantly impaired" the Linfords'
benefit of the Policy. The Linfords purchased the Policy to repair their Home. A covered
occurrence damaged the Linfords' Home, and State Farm has refused to pay for the repairs to the
Home. Moreover, State Farm has significantly hindered any chance the Linfords would have to
settle with Dave's because of their direct negotiation and subsequent increase of the estimates.
Further, State Farm now asserts that it has paid all amounts due to the Linfords based upon the
Appraisal Paragraph. While the Linfords dispute that the Appraisal Paragraph applies in this
case, had State Farm taken such action two years ago Dave's may very well have never filed the
present lawsuit.

In any event, it is clear that State Farm's actions have at a minimum

"significantly impaired" the benefit of the Policy. State Farm has further impaired the benefit of
the Policy by refusing to defend the Linfords. It is respectfully submitted not only that State
Farm's Motion be denied, but that the Court should hold as a matter of law that State Farm has
breached the implied covenant of good faith and fair dealing.
State Farm finally argues that the Linfords' Bad Faith Claim fails as a matter of law. In
order to prevail on their bad faith claim, the Linfords must establish that (l)
(1) State Farm
intentionally and unreasonably denied the payment of the Linfords' fire loss claim; (2) the
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Linfords' claim was not fairly debatable; (3) State Farm's denial of the claim was not the result
of a good faith mistake; and (4) the Linfords' harm is not fully compensable by contract
damages. Robinson v. State Farm Mut. Auto Ins. Co., 137 Idaho 173, 179, 45 P.3d 829, 835
(2002). At this stage, the Court must draw all reasonable inference and conclusions in favor of
the Linfords. Based upon the undisputed evidence, State Farm's summary judgment on the
Linfords' bad faith claim must be denied.
It is undisputed that State Farm has rejected the Linfords' tender of defense and request

for indemnification against Dave's claim. If this Court agrees with even one argument set forth
herein, there will be sufficient grounds for finding that State Farm's denial was unreasonable and
not supported by the Policy. Further, at this stage, the Court must hold as a matter oflaw that the
56(c) because the Policy specifically
Linfords' claim was not fairly debatable under Rule 56(c)
provides that State Farm will reimburse the Linfords for all costs they "actually and necessarily"
spend to repair the Home, which State Farm has not done. State Farm's denial is also not the
result of a good faith mistake because State Farm made its determination based upon the express
provisions of the Policy. Finally, whether the Linfords' harm is fully compensable by contract
damages cannot yet be determined because such damages will not be fully quantifiable until after
the jury renders its verdict. Accordingly, it is respectfully submitted that this Court should deny
State Farm's request that the Linfords' bad faith claim be dismissed.

IV.

CONCLUSION

Based upon the arguments set forth herein, it is respectfully requested that the Court deny in
full State Farm's First Motion for Partial Summary Judgment and Second Motion for Partial
Summary Judgment.

It is also respectfully submitted that this Court enter partial summary

judgment in favor of the Linfords on the following issues:
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(1)

That State Farm owes the Linfords a duty to defend against Dave's claims; and

(2)

That State Farm breached the contract and the implied covenant of good faith and
fair dealing.

DATED this 16th day of February, 2011.
M~mr,xfrnfNG,, TURNBOW

TERED

orey J. Rippee, of the firm
Attorneys for Defendants
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I HEREBY CERTIFY that a true and correct copy of the above and foregoing document
was served upon the following attorney this 16th day of February, 2011, as indicated below and
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David P. Claiborne
Ringert Law Chartered
P.O. Box 2773
Boise, ID 83701-2773

o U.S. Mail
IRI Hand Delivery
1RI
o Overnight Mail
o Facsimile (208) 342-4657

James D. LaRue
ELAM & BURKE, P.A.
251 West Front Street, Suite, 300
Post Office Box 1539
Boise, Idaho 83701-1539

o

U.S. Mail
1RI
IRI Hand Delivery
o Overnight Mail
8) 384-5844
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D. RICHARD LINFORD and LINDSEY
LINFORD, husband and wife,
Counterclaimants,
v.

DAVE'S INC., an Idaho Corporation doing
business as Dave's Construction,
Counterdefendant.

COME NOW the Defendants/Counterclaimants/Third-Party Plaintiffs, D. Richard
Linford and Lindsey Linford (collectively the "Linfords"), by and through their attorneys of
record, Eberle, Berlin, Kading, Turnbow & McKlveen, Chtd., and hereby submit this Statement
of Undisputed Facts in Support of their Response to Third-Party Defendant State Farm Fire and
Casualty Company's ("State Farm") Motions for Partial Summary Judgment and their Motion
for Partial Summary Judgment Against State Farm as follows:
The underlying facts of this case are largely undisputed.

A brief overview of those

undisputed facts is as follows:
1.

In January 2007, the Linfords' residence located at 2241 E. Gossamer Lane,

Boise, Idaho (the "Home"), suffered fire damage. Affidavit of D. Richard Linford in Support of
the Linfords' Motion for Leave to Amend Answer to Include Counterclaim (hereinafter "First
Linford Aff'),
2.

~

2.

At the time of the fire, the Home was insured by a policy of insurance issued by

State Farm, Policy No. 12-BX-7416-6 (the "Policy"). Affidavit of Stephen T. Yoest in Support
of State Farm Fire and Casualty Company's Motion for Partial Summary Judgment ("Yoest
Aff'), Exhibit A. In relevant part, the Policy provides as follows:
a. We will pay the cost to repair or replace with similar
construction and for the same use on the premises shown in the
Declarations, the damaged part of the property covered under
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SECTION I - COVERAGES, COVERAGE A - DWELLING,
except for wood fences, subject to the following:
(1)

until actual repair or replacement is completed, we will pay
only the cash value at the time of the loss of the damaged
part of the property, . . . not to exceed the cost to repair or
replace the damaged part of the property;

(2)

when the repair or replacement is actually completed, !!£
will pay the covered additional amount you actually and
necessarily spend to repair or replace the damaged part
property ...
of the property...

Id at p. 11 (emphasis added).
3.

The Linfords timely notified State Farm of the fire damage. First Linford Aff,

4.

On January 19, 2007, State Farm claim representative Ron Richardson sent an

~2.

introductory letter to the Linfords discussing the Policy and the Linfords' repair options.
Affidavit of D. Richard Linford in Support of the Linfords' Response to State Farm's Motions
for Partial Summary Judgment and Cross-Motion for Partial Summary Judgment Against State
Farm ("Second Linford Afr'), Exhibit A. Of particular note, the January 19,2007, letter from
State Farm provided as follows:
There are three scenarios available to you regarding repairs (sic)
your home:

2.

You may have a contractor of your choice who is not a
member of State Farm's PSP program make the repairs to
your home. Should you choose to follow that scenario, I
will create an estimate for the repairs to your home. I will
give you a copy of that estimate, and a check for the
actual cash value of those repairs, for you to give to your
contractor.

Id at pp. 2-3 (emphasis added).
5.

The Linfords ultimately choose scenario 2, and State Farm estimated the cost to

repair the fire damage to be $153,751.40 (the "Estimate"). First Linford Aff, ~ 3.
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6.

The Linfords then sought local contractors to repair the damage the Home

sustained as a result of the fire, and on or about March 20, 2007, the Linfords entered into a
written agreement with Dave's, Inc., a local general contractor ("Dave's"), to repair the Home
based upon the Estimate. 1 Id. at ~ 4.
7.

After the Fire Damage Contract had been agreed upon, State Farm was advised

that the Linfords had entered into an agreement with Dave's per the January 19,2007 State Farm
letter. Second Linford Aff, Exhibit B.
8.

During the construction process, State Farm was in direct communication with

Dave's. See id., Exhibits C-H. The correspondence between State Farm and Dave's clearly
establishes that Dave's advised State Farm on a number of occasions that its estimate for the
repairs caused by the fire was not accurate. Id.
9.

In addition to communicating with Dave's regarding additional work that needed

to be completed to repair the fire damage, State Farm also advised the Linfords that it was
actively working with Dave's to resolve the additional work to repair the fire damage. Id.,
Exhibit D.
10.

By June 10, 2008, at the latest, State Farm began sending written correspondence

directly to Dave's to discuss the additional work to repair the fire damage. Id., Exhibit E. This
June 10, 2008 correspondence indicates that State Farm agreed that its Estimate needed to be
increased, but State Farm also requested additional information from Dave's so it could
substantiate the work Dave's performed. Id.

I The Linfords also entered into a second contract with Dave's to remodel portions of the Home that were not
damaged by the fire (the "Remodeling Contract"). Id. at ~ 10. The Remodeling Contract is not relevant to the issues
set forth in this memorandum, but it should be noted that the Linfords submit that they have fully paid for the work
Dave's performed under the Remodeling Contract. Dave's has admitted that the value of its work under the
Remodeling Contract was $48,721.23. The Linfords have personally paid Dave's $73,390.10, and have filed a
counterclaim against Dave's to recoup the overpayment.
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11.

In this June 10,2008, correspondence State Farm addressed the facts that Dave's

entered into a contract with the Linfords and his additional repair estimate was "in excess of
[Dave's] original signed contract for the covered fire damage repairs." Id
12.

On September 4, 2008, State Farm issued its last revised Estimate, which

estimated the total amount of the repairs to be $197,065.67 (the "Final Revised Estimate").
See Exhibit 2 attached to Exhibit B of the Affidavit of Corey J. Rippee in Support of

Defendants/Counterclaimants/Third-Party Plaintiffs' Motion for Summary Judgment.
13.

Dave's did not agree with the Final Revised Estimate, and on December 19,

2008, Dave's sent written correspondence directly to State Farm indicating that State
Farm's pricing was "not equal to current pricing at the time of repairs" and the Final
Revised Estimate was incomplete. Second Linford Aff, Exhibit I.
14.

On June 8, 2009, State Farm sent correspondence to the Linfords discussing

the difference between Dave's bills to repair the fire damage and the Final Revised
Estimate. Id., Exhibit G. In this June 8,2009, correspondence State Farm noted that "the
bulk of the difference ... is due to pricing" of labor as the scope of the work is "essentially
the same." Id., Exhibits F, G.
15.

Prior to the June 8, 2009 correspondence from State Farm to the Linfords, it

was already apparent that State Farm and Dave's were not going to agree on the value of
the repair work required to repair the fire damage. Rich Linford and his counsel held a
meeting with Dave's and its counsel in the spring of 2009 to discuss the issue. Id.

~

9.

During this meeting, the parties and their respective counsel discussed that the major
difference between State Farm's Final Revised Estimate and Dave's actual cost to repair
the Home was based upon the difference of the cost of labor. Id.
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16.

On August 13, 2009, Dave's filed its Complaint against the Linfords. The

Complaint clearly denotes that the basis of the lawsuit was the repair work to fix the fire
damage to the Home. Complaint,
17.

~

6, 8.

On September 9, 2009, and January 19, 2010, the Linfords tendered the defense

of Dave's lawsuit to State Farm, which tenders State Farm rejected. Affidavit of Corey J. Rippee
in Support of the Linfords' Response to State Farm's Motions for Partial Summary Judgment
and Cross-Motion for Partial Summary Judgment Against State Farm, Exhibits A and B.
18.

On February 11, 2010, the Linfords filed a Third-Party Complaint against State

Farm asserting that State Farm (1) breached the Policy, (2) was required to indemnify the
Linfords, (3) breached the covenant of good faith and fair dealing contained in the Policy, and
(4) committed insurance bad faith.
19.

On March 12, 2010, Dave's answered written discovery stating that the cost to

repair the fire damage was $245,620.64, which is significantly more than the Final Revised
Estimate. Affidavit of Corey J. Rippee in Support of Defendants/Counterclaimants/Third-Party
Plaintiffs' Motion for Summary Judgment, Exhibit A.
20.

During the course of these proceedings, State Farm requested that the cost to

repair the fire damage to the Home be appraised pursuant to the Policy. The Linfords agreed and
on October 13, 2010 the appraisal process was completed and revealed that State Farm owed at
least an additional $8,691.96 to repair the fire damage. Affidavit of Counsel in Support of State
Farms' Motions for Partial Summary Judgment.
21.

State Farm then submitted its Motions for Summary Judgment.
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David P. Claiborne
Ringert Law Chartered
P.O. Box 2773
Boise,ID 83701-2773
James D. LaRue
ELAM & BURKE, P.A.
251 West Front Street, Suite, 300
Post Office Box 1539
Boise, Idaho 83701-1539

o
~

o
o
o
~

o

U.S. Mail
Hand Delivery
Overnight Mail
Facsimile (208) 342-4657
U.S. Mail
Hand Delivery
Overnight Mail
acsl·.
8) 384-5844

STATEMENT OF UNDISPUTED FACTS IN RESPONSE TO STATE FARM'S MOTIONS FOR PARTIAL
SUMMARY JUDGMENT AND LINFORDS' CROSS-MOTION FOR PARTIAL SUMMARY JUDGMENT
AGAINST STATE FARM - Page 7 (48020-1 100202806.000)
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Neil D. McFeeley, ISB #3564
Corey J. Rippee, ISB #6803
EBERLE, BERLIN, KADING, TURNBOW &
MCKLVEEN,CHARTERED
1111 West Jefferson Street, Suite 530
Post Office Box 1368
Boise, Idaho 83701
Telephone: (208) 344-8535
Facsimile: (208) 344-8542
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16 2011
CHRISTOPHER D. RICH, Clerk
By STEPHANIE VIDAK
OEPUTY

Attorney for Defendants
and Third-Party Plaintiffs

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF ADA

DAVE'S INC., an Idaho Corporation doing
business as Dave's Construction,
Plaintiff,
v.

D. RICHARD LINFORD and LINDSEY
LINFORD, husband and wife,
Defendants.

Case No. CV OC 0915542

AFFIDAVIT OF D. RICHARD
LINFORD IN SUPPORT OF THE
LINFORDS' RESPONSE TO THIRDPARTY DEFENDANT STATE FARM
FIRE AND CASUALTY COMPANY'S
MOTIONS FOR PARTIAL
SUMMARY JUDGMENT AND
LINFORDS' CROSS-MOTION FOR
PARTIAL SUMMARY JUDGMENT
AGAINST STATE FARM

D. RICHARD LINFORD and LINDSEY
LINFORD, husband and wife,
Third-Party Plaintiffs,
v.

STATE FARM FIRE AND CASUALTY
COMPANY, an Illinois corporation,
Third-Party Defendant.

AFFIDAVIT OF D. RICHARD LINFORD IN SUPPORT OF THE LINFORDS'
LlNFORDS' RESPONSE TO STATE
LlNFORDS' CROSS-MOTION FOR
FARM'S MOTIONS FOR PARTIAL SUMMARY JUDGMENT AND LINFORDS'
PARTIAL SUMMARY JUDGMENT - Page 1 (48020-1 / 00202856.000)
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D. RICHARD LINFORD and LINDSEY
LINFORD, husband and wife,
Counterc1aimants,
Counterclaimants,
v.

DAVE'S INC., an Idaho Corporation doing
business as Dave's Construction,
Counterdefendant.
STATE OF IDAHO )
: ss
)
County of Ada
D. RICHARD LINFORD, being first duly sworn upon oath, deposes and says:
1.

Defendants/Counterclaimants/Third-Party Plaintiffs in the aboveI am one of the Defendants/Counterc1aimants/Third-Party

referenced matter. As such, I am familiar with the facts of this case and make this affidavit
based on my own personal knowledge.
2.

At the time my residence located at 2241 E. Gossamer Lane, Boise, Idaho (the

"Home"), suffered fire damage, the Home was insured by State Farm, Policy No. 12-BX-7416-6
(the "Policy").
3.

My wife and I purchased the Policy in the event that the Home sustained damage,

like the fire that unfortunately occurred.
4.

I have always believed that the terms of the Policy, among other things, required

State Farm to pay for and/or repair damage caused by an unexpected fire.
5.

To the best of my knowledge and recollection, I have complied with the terms of

the Policy. I timely paid my premiums. I timely notified State Farm of the fire. I also paid my
deductible.
6.

Prior to the repairs commencing on my Home, State Farm directed me to

personally engage a contractor. Attached hereto as Exhibit "A" is a true and correct copy of a
LlNFORDS' RESPONSE TO STATE
AFFIDAVIT OF D. RICHARD LINFORD IN SUPPORT OF THE LINFORDS'
LlNFORDS' CROSS-MOTION FOR
FARM'S MOTIONS FOR PARTIAL SUMMARY JUDGMENT AND LINFORDS'
PARTIAL SUMMARY JUDGMENT - Page 2 (48020-1 /00202856.000)
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letter from State Farm to me dated January 19, 2007. I ultimately hired Dave's, Inc., to repair
the fire damage to the Home.
7.

During the construction process, it became apparent that State Farm's initial

estimate did not cover all the repairs needed to repair the damage to the Home caused by the fire.
State Farm was advised that its estimate was incorrect by both me and Dave's, and State Farm
was in direct communication with Dave's during the construction process. State Farm revised its
estimate several times based upon these communications. Attached hereto are true and correct
copies of the following letters sent by State Farm:
a.
b.
c.
d.
e.

Exhibit B: October 19,2007, correspondence from State Farm to me;
Exhibit C: April 21, 2008, correspondence from State Farm to me;
Exhibit D: May 22, 2008, correspondence from State Farm to me;
Exhibit E: June 10,2008, correspondence from State Farm to Dave's, Inc.;
Exhibit F: September 10, 2008, Estimate Comparison from State Farm to me
(my hand written notes are at the top indicating the date that I received the
document);
f. Exhibit G: June 8, 2009, correspondence from State Farm to me;
g. Exhibit H: August 12,2009, correspondence from State Farm to me.

8.

State Farm also began actively negotiating with Dave's to settle his claim.

Attached hereto as Exhibit "I" is a true and correct copy of a letter from Dave's to State Farm
explaining why State Farm's estimate was inaccurate.
9.

Dave's and State Farm ultimately could not agree on the cost to repair the fire

damage. Before Dave's filed his lawsuit, my counsel and I met with Dave's and its counsel in
the spring of 2009 to try to resolve this dispute.

At that meeting, we discussed possible

resolutions and it was apparent that Dave's dispute was with the Xactimate software State Farm
uses in estimating work. Dave's complained that the software does not accurately reflect local
prices for labor. I informed Dave's that I just wanted my house repaired.

AFFIDAVIT OF D. RICHARD LINFORD IN SUPPORT OF THE LINFORDS' RESPONSE TO STATE
FARM'S MOTIONS FOR PARTIAL SUMMARY JUDGMENT AND LINFORDS' CROSS-MOTION FOR
PARTIAL SUMMARY JUDGMENT - Page 3 (48020-1 / 00202856.000)
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SAYETH NAUGHT.
FURTHER YOUR AFFIANT SAYETH

SUBSCRIBED AND SWORN to before me this 16th day of February, 2011.

o ry Public in the State of Idaho
y Commission Expires: Of ·03·80lS-

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the above and foregoing document
was served upon the following attorney this 16th day of February, 2011, as indicated below and
addressed as follows:
David P. Claiborne
Ringert Law Chartered
Post Office Box 2773
Boise, Idaho 83701-2773

o

U.S. Mail
lEl Hand Delivery
o Facsimile (208) 342-4657
o Email: dpc@ringertlaw.com

Attorneys for Dave's, Inc.

James D. LaRue
ELAM & BURKE, P.A.
251 West Front Street, Suite, 300
Post Office Box 1539
Boise, Idaho 83701-1539

0 U.S. Mail
lEl Hand Delivery
0 Facsimile (208) 384-5844
0 Email: JDL@elamburke.com
~o. ~

Bois~;/~~:~~;~~:~~;~
_
AllomeJ"jo,Slote Fa,m Fi"
Fi" andca,ualo/~
ondco'Ually~_ _ _
__
_
COREY J. RIPPEE

AFFIDAVIT OF D. RICHARD LINFORD IN SUPPORT OF THE LINFORDS' RESPONSE TO STATE
FARM'S MOTIONS FOR PARTIAL SUMMARY JUDGMENT AND LINFORDS' CROSS-MOTION FOR
PARTIAL SUMMARY JUDGMENT - Page 4 (48020-1 / 00202856.000)
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Jaunuary 19, 2007

Richard and Lindsey Linford
2241 E Gossamer Ln
Boise, 1083706-6141
1083706·6141

RE:

Claim Number:
Policy Number:
Date of Loss:

12-B032-25O
12-BX-7416-6
Jaunuary 19, 2007

Dear Mr. And Mrs. Linford:
Please allow me to introduce myself as your claim representative. I look forward to
working with you.
The following summary of several applicable insurance policy provisions is not intended
to replace or supercede the policy, but to simply summarize a few of the coverages
pertinent to your claim.
There are three different kinds of coverages involved in this claim:
1. Coverage A pertains only to repairs involving the house and other structures (if
applicable),
2. Coverage B pertains to the replacement and/or cleaning of personal property
(clothes, electronics, etc.) and
3. Coverage C is for Additional Living Expenses (ALE), which pertains to any
additional cost you incur which are above your normal non-continuing expenses.
(For example: staying in a hotel, finding an apartment, food expenses above
what you normally spend, etc.)
Each Coverage has specified policy limits which I will detail in this letter.

Coverage A - Dwelling
A1 Replacement Cost Loss Settlement - Similar Construction
Dwelling limit:
Debris removal, dwelling
Dwelling Extension
Debris removal, dwelling extension

$301,344.00
15,067.20
30,134.40
1,506.72

Plants, trees and shrubs (5% of Dwelling)

15,067.20

Option ID
Option 10, debris removal

60,268.80
3,013.44

EXHIBIT
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Option OL
Option Ol, debris removal

Total Possible Coverage A Limits

30,134.40
1,506.72

$458,042.88

This number does not represent the total amount of the settlement, but
rather all the money available under the policy should It be needed and/or
Incurred In each area specified. There may be further spec/allimlts
spec/alllmits which
apply per the policy provisions.
Option Ol, or Ordinance and law, is money available, if needed, to make changes in
certain facets of the scope of repairs as required by city or county code. Things that
may fall under this category include upgrades in electrical wiring, egress windows, etc.
This coverage is only applicable to the main structure and does not cover dwelling
extensions or other structures.
Option 10, or Increased Dwelling, is money available, if needed, for the rebuilding of the
structure if the costs of repairs eclipse your stated Dwelling Limits. There are certain
parameters which must be met in order to qualify for this additional insurance.
Debris Removal is money available, if needed and if the underlying limits have been
met, to haul away debris from the fire.
is money available.
available, if needed, to replace outdoor plants trees
Plants. Trees and Shrubs Is
or shrubs if they were affected by the fire. There is a special limit of $500 per tree or
plant under this Additional Coverage. The maximum we can pay for this coverage is 5%
of the dwelling limits as noted above.
All of the special limits described in the preceding paragraph (with the exception of
Plants, Trees, Shrubs) are available only when the cost for repairs goes above your
stated Dwelling Limits.
There are three scenarios available to you regarding repairs your home:

1. State Farm has a Premier Service Program (PSP) available to you if you choose.

•........~.
p
.

There are five general contractors in the Boise area that are on the program:
Disaster Kleenup, Rocky Mountain CTR, Ultra Clean, Piper Construction. and
Service Master of Boise. If you choose one of these contractors and elect to
make repairs to your home through the PSP program, the contractor of your
choice will make all of the repairs to your home using similar building materials to
the ones that were damaged or destroyed. Through the program, the contractor
building materials through Home Depot or Lowe's, with flooring
must purchase all bUilding
S.',
materials being available through Dillabaugh's Flooring America, Carpet One S.I,
or Contract Floors. An extra added benefit to the homeowner for participating in
this program is a 5 year warranty on the labor for the project which is provided by
your contractor. Under this scenario, you would pay your $1000 deductible to the
contractor and all other covered costs associated with repairing your home to it's
pre-loss condition will be paid by State Farm up to the limits of your contract.

SFF-LIN
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2. You may have a contractor of your choice who is not a member of State Farm's
PSP program make the repairs to your home. Should you choose to follow that
scenario, I will create an estimate for the repairs to your home. I will give you a
copy of that estimate, and a check for the actual cash value of those repairs, for
you to give to your contractor. As you would see in my estimate, there would be
additional money available to you once the repair process has been started by
the contractor and or completed.
The two terms that you need to know in this step of the process are Replacement
Cost and Actual Cash Value. In this scenario, the first check I would give you
would be for the Actual Cash Value of the repairs. That means I will depreciate
the value of the building materials that need to be replaced by a certain
percentage because of how old they are or how much of their useful life has
been utilized. Replacement Cost value, or what it will cost for a contractor to
purchase new materials and use them to fix your house, will be factored in to the
estimate. As soon as repairs have been completed, or you have Signed
signed a
contract with the contractor to complete the repairs, Replacement Cost funds will
be made available to you for those items of repair being done. Under this
scenario, your $1000 deductible would be subtracted from the value of my
estimate.

r

3. A third option would be if the cost of making repairs to the house exceeds the
total amount of Coverage A limits available. This scenario is very similar to
scenario #2 in that I would immediately award to you the Actual Cash Value of
the repairs needed for the house. If you decided to repair your house despite the
fact that the value of the repairs exceeded the total amount of Coverage A limits
available, State Farm would pay you up to that Coverage A total with no more
funds available. The other part of that scenario would be ifjf you decided to build
elsewhere or buy an eXisting house. In that scenario, we would be able to award
you up to the balance of the Coverage A funds available to you, depending on
how closely the pa rameters of the new build or house match the parameters of
your old house. For example, if you bought a smaller house for an amount in
between the Actual Cash Value of the repairs to your old house and the total
amount of Coverage A funds available to you, we would pay you no more than
the purchase price of the replacement house or the actual cash value, which ever
is greater. Your must incur the expense so in this scenario monies would be
available after closing for the purchase of the replacement residence.
Following is the specific policy language pertaining to Coverage A - Dwelling repair.

HOMEOWNERS POLICY, FP-7955
A1 - Replacement Cost Loss Settlement - Similar Construction.

a.

I,·' ·

•.J';

\i"

We will pay the cost to repair or replace with similar construction
and for the same use on the premises shown in the Declarations,
the damaged part of the property covered under SECTION I COVERAGES, COVERAGE A - DWELLING, except for wood
follOWing:
subject to the following:
fences, SUbject
(1)
until actual repair or replacement is completed, we will pay
only the actual cash value at the time of the loss of the

SFF-LIN
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damaged part of the property, up to the applicable limit of
liability shown in the Declarations, not to exceed the cost
to repair or replace the damaged part of the property;
(2)
when the repair or replacement is actually completed, we
will pay the covered additional amount you actually and
necessarily spend to repair or replace the damaged part of
the property, or an amount up to the applicable limit of
liability shown in the Declarations, whichever is less;
(3)
to receive any additional payments on a replacement cost
basis, you must complete the actual repair or replacement
of the damaged part of the property within two years after
the date of loss, and notify us within 30 days after the work
has been completed; and
(4)
we will not pay for increased costs resulting from
enforcement of any ordinance or law regulating the
construction, repair or demolition of a building or other
structure, except as provided under Option OL - Building
Ordinance or Law Coverage.
b.

r

Wood Fences: We will pay the actual cash value at the time of
loss for loss or damage to wood fences, not to exceed the limit of
liability shown in the Declarations for COVERAGE ADWELLING EXTENSION.

Coverage B - Personal Property
81 Limited Replacement Cost Loss Settlement
Coverage B limit:
Debris removal, coverage B
TOTAL COVERAGE B

$226,008.00
11,300.40

$237,308.40

This amount Is the total amount available for all of the personal property
items in your house and garage. Again, this amount is not the bottom line
for your settlement, but represents the total amount available under the
terms of your policy.
house. that same contractor
Once a general contractor is chosen to make repairs to your house,
will often remove all the personal property from the house and if authorized by you,
clean those items that are cleanable. Although cleaning and restoring Coverage B items
contract. the two PSP contractors outlined to you above have
is not part of the PSP contract,
extensive experience in handling personal property that has been subjected to smoke
and soot and would be able to go through the items with you and coordinate with me and
you about what can be cleaned. State Farm will recommend the contractor test clean
any questionable items to determine whether replacement is warranted.

SFF-LIN 01135
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There will be two categories of items for all of the personal property taken out of your
house: those that are cleanable and those that were either destroyed in the fire or are
not cleanable.
For those that are cleanable, the contractor you choose should be able to take the items,
clean them at their shop, and hold them until they are ready to move back in to your
restored house.
For those that are not cleanable, you and I will meet to identify all the items, record them
on a master list and discuss the value of those items. For the items that are not
cleanable, the settlement is much like Scenario #2 for repairing your house: I will create
one large master list of every item that was destroyed or uncleanable, establish the
replacement cost and apply depreciation it based upon how old it is, and give you a
check for the settlement of the actual cash value of every item on the list. If you choose
to replace the items, the rest of the Replacement Cost value, a value you and I will work
together to establish, will be available to you if the item is replaced within t'INO years from
the date of loss. If you do not wish to replace the items, you will still have the Actual
Cash Value settlement as compensation for those items.
State Farm also has a Replacement Service where we can actually order replacement
furniture, etc. We can talk more about that as
items for certain goods, like electronics, fumiture,
this process continues.
Following is the exact policy language regarding Coverage 8 personal property items:

COVERAGE 8 - PERSONAL PROPERTY
1.
1.

81 - Limited Replacement Cost Loss Settlement.
a.

b.

We will pay the cost to repair or replace property covered under
SECTION 1 - COVERAGES, COVERAGE B - PERSONAL
PROPERTY, except for property listed in item b. below, subject to
the following:
(1)

until repair or replacement is completed, we will pay only
the cost to repair or replace less depreciation;

(2)

after repair or replacement is completed, we will pay the
difference between the cost to repair or replace less
depreciation and the cost you have actually and
necessarily spent to repair or replace the property; and

(3)

if property is not repaired or replaced within two years after
the date of loss, we will pay only the cost to repair or
replace less depreciation.

We will pay market value at the time of loss for:
(1 )

paintings, statuary and similar articles
antiques. fine arts, paintings.
which by their inherent nature cannot be replaced with new
articles;

SIT-LIN 01136
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(2)

articles whose age or history contribute substantially to
their value including, but not limited to, memorabilia,
souvenirs and collectors items; and

(3)

property not useful for its intended purpose.

However, we will not pay an amount exceeding the smallest of the
following for items a. and b. above:
(1)

our cost to replace at the time of loss;

(2)

the full cost of repair;

(3)

any special limit of liability described in the policy; or

(4)

any applicable Coverage B limit of liability.

COVERAGE C - ADDITIONAL LIVING EXPENSES (ALE)
subject to the
You are also afforded Additional Living Expense at actual cost incurred sUbject
policy terms and conditions.
Additional Living Expenses are those expenses you will incur above your normal daily
expenses while the repairs to your home are completed which are necessary to maintain
your standard of living. These additional expenses may include staying in a hotel during
the first few nights, eating meals out because you do not have kitchen facilities available
to you, etc. Please be aware when eating out you must keep your receipts as the po/icy
policy
allows for "additional" expenses when incurred. We understand that you normally spend
a certain amount each month on food and eating out. This coverage will not
compensate your entire monthly expense for these items but rather only the additional
expense you incur.
Following are some of the bigger areas that ALE encompasses:
1. Housing. Once approved by a State Farm representative, you can stay in a hotel
for the first several nights following this event. Since this fire will keep you out of
your home for a long period of time, we may request that you secure an
apartment or other long term housing for the duration of your stay as soon as you
are able.
2. Food. Since you might be eating out quite a bit in the near future, State Farm will
be able to compensate you for an Abated amount of those food expenses. In
other words, we can pay you the difference between what you normally spend on
food per week or per month and the receipts that you compile during this time
period. For example, let's say that your normal amount of expense for food per
week is $100. Then let's say you spend $300 in the next week on food because
of the expense of eating out. I will then be able to compensate you for the $200
in additional expense you incurred.

I

sn:-L1N 01137
SFF-L1N

000276

I

7

Assuming you secure an apartment in the near future and assuming that
apartment would have a kitchen, we would discontinue food payments at that
point since kitchen facilities would be available to you.
3.

Replacing clothes, prescriptions, bathroom items, etc. Because everything you
have is still in the house and because a lot of those items will most likely need to
be replaced, most items that you purchase immediately will be considered to be
Coverage B - Personal Property items. For example, when your house is
cleaned out, they will throwaway any toothbrushes they see because they will
have been exposed to the smoke and soot. When you buy a new one, in
essence you will be replacing a personal property item that was thrown away, so
that will be considered to be Coverage B replacement.

4. Pets. State Farm will be able to compensate you for any kennel or boarding
charges that are needed while repairs are being made to your house. Any pet
food that was destroyed will also be able to be considered. Items that we will not
be able to consider include any medical attention they need due to the fire or any
other veterinary attention they may need.
Following is your policy language regarding Coverage C expenses:

COVERAGE C - LOSS OF USE

1.

Additional Living Expense. When a Loss Insured causes the
residence premises to become uninhabitable, we will cover the
necessary increase in cost you incur to maintain your standard of living
for up to 24 months. Our payment is limited to incurred costs for the
shortest of: (a) the time required to repair or replace the premises; (b) the
time required for your household to settle elsewhere; or (c) 24 months.
This coverage is not reduced by the expiration of this policy.

As always, please don't hesitate to contact me regarding any questions you have
regarding any of this information, or any other questions you have about your claim in
general.
Sincerely,

Ron Richardson CPCU, ChFC
Claim Representative
Office: (208) 377-7585

Cc:

Angela Webb 12-1327
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October 19, 2007

Boise Operations Center
PO Box 437
DuPont, WA 98327-0437
2083777500 Fax 888 251 6069

D RICHARD AND LINDSEY LINFORD
2241 E GOSSAMER LN
BOISE ID 83706-6141

RE:

Claim Number:
Date of Loss:
Policy Number:

12-B032-250
January 19, 2007
12-BX-7416-6

Dear Mr. and Mrs. Linford:
This letter is a follow-up to our conversation on September 14,2007, and serves to provide you
with a brief status update for your claim.
I have enclosed a copy of Disaster Kleenup's content manipulation (Pack-Back) and furniture
repair estimate for your review. Please call me if there are any questions on their estimate
before I issue payment to you for the work they performed.
As you requested, I have issued payment of $11,383.54 directly to Disaster Kleenup for the
demolition work they performed. I have enclosed a copy of their estimate for your records.
It is my understanding that you have moved back into your house and Dave's Construction is
completing the repairs to the structure.
As we discussed, Dave's Construction will be providing me with a copy of the supplemental
repairs not included in the original estimate for my review.
including age and
To date, I have not received your list of damaged personal property inclUding
replacement cost for each item. Please submit the requested information as soon as possible
for my review. As a reminder, the refundable deposit on the rental property of $2,250.00 will be
deducted from your Coverage B - Personal Property settlement.

EXHIBIT

HOME OFFICES:

BLOOMINGTON. ILLINOIS 61710-0001

f
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D Richard Linford
12-B032-250
12-8032-250
October 19, 2007
Page 2
Thank you for allowing me to assist you in the handling of your claim. If you have any
questions, please call me.
Sincerely,

~~Jee
Brad
8rad Ganskow
Claim Representative
2083777589
State Farm Fire and Casualty Company
Enclosures:

Disaster Kleenup Estimates (2)
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April 21, 2008

Boise Operations Center
PO Box 437
DuPont, WA 98327-0437
208377 7500 Fax 888251 6069

o

RICHARD & LINDSEY LINFORD
2241 E GOSSAMER LN
BOISE,ID 83706-6141

RE:

Claim Number:
Date of Loss:
Policy Number:

12-B032-250
January 19, 2007
12-BX-7416-6

Dear Mr. and Mrs. Linford:
This letter is a follow-up to our conversation on March 22, 2008, and serves to provide you with
a brief status update for your claim.
I have reviewed the documents submitted by Dave's Construction claiming additional
cost for the covered repairs to the dwelling. On March 17, 2008, I faxed a letter outlining
my evaluation of the claim for additional damage costs to Dave's Construction. To date,
I have not heard from your contractor.
Enclosed, please find a copy of our revised State Farm estimate which reflects the
approved additional damages to your home. Please review this document and notify me
as soon as possible if this is accurate for the charges billed by your contractor.
As we discussed, you will be providing me with your list of damaged personal property
as soon as possible for my review. If you need my assistance, please call me.
Your policy provides Replacement Cost coverage for your personal property. Until repair or
replacement is completed, we will pay the cost to repair or replace the damaged property less
any applicable depreciation based on the age and condition of the items. The provisions of
your policy allow for up to two years from the date of loss or January 19, 2009 to replace any
items that were depreciated and submit receipts for reimbursement of the depreciation that was
withheld. The maximum we will pay will be the lesser of the following amount:
1.

The amount shown under the "RC Benefits remaining" column for that item on
the enclosed inventory form; or

2.

The difference between the amount you actually and necessarily incurred and
the initial payment as shown under the "ACV" column for that item.

EXHIBIT
HOME OFFICES:

BLOOMING,TON, ILLINOIS 61710-0001
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Richard Linford
12-B032-250
April 21, 2008
Page 2
Please note that the settlement for any items not repaired or replaced by January 19, 2009, will
be limited to the actual cash value settlement.
Thank you for allowing me to assist you in the handling of your claim. If you have any
questions, please call me.

~~/~
Brad Ganskow
Claim Representative
2083777589
State Farm Fire and Casualty Company
Enclosures:

State Farm Estimate
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May 22,2008

Boise Operations Center
PO Box 437
DuPont, WA 98327-0437
208 377 7500 Fax 888 251 6069

RICHARD AND LINDSEY LINFORD
2241 E GOSSAMER LANE
80lSE 10 83706-6141
BOISE

RE:

12-8032-250
Claim Number:
12-B032-250
- Dafe" ofL6ss:"--JanuafY'r~-:m07ofL6ss:"--Januafyl~-2001Policy Number:
12-BX-7416-6
12-8X-7416-6

Dear Mr. and Mrs. Linford:
Thank you for meeting with me on May 9,2008. This letter serves to provide you with a brief
status update for your claim.
I am currently evaluating your list of damaged personal property. As we discussed, you are in
the process of gathering information for replacement cost for the open items on your list and
you are reviewing the contents stored by Disaster Kleenup for damage. Please submit this
information as soon as possible for my review.
I have contacted your contractor Dave Huddleston regarding his claim for additional damages
to your home. I have reviewed the documentation that Mr. Huddleston has provided me and I
have requested additional information from him to complete my evaluation. To date, I have not
received the requested information. I will continue to work with your contractor to resolve this
matter.
Thank you for allowing me to assist you in the handling of your claim. If you have any
questions, piease"'call me.

~~!t8
~~!t8
8rad Ganskow
Brad
Claim Representative
2083777589
State Farm Fire and Casualty Company

HOME OFFICES:

BLOOMINGTON. ILLINOIS 61710-0001
BLOOMINGTON,
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STAH FARM

State Farm Insurance Companies®
INSURANC\

June 10, 2008

Boise Operations Center
PO Box 437
DuPont, WA 98327-0437
208377 7500 Fax 888 251 6069

UDDLESTON
ATTN: DAV
DAVE'S C NSTRUCTION
6126 F NKLIN ROAD
BOISE
83709

RE:

Claim Number:
Date of Loss:
Policyholder:
Loss Location:

12-B032-250
January 18, 2007
Richard and Lindsey Linford
2241 E Gossamer Lane, Boise ID 83706

Dear Mr. Huddleston:
Thank you for speaking with me on May 7,2008 regarding the above referenced claim.
As we discussed, I have not yet received the needed information from you as requested in my
letter of March 17, 2008. You explained to me that you are in the process of gathering the
requested information to substantiate your claim for additional damage repair costs related to
this claim for fire damages.
You have made a claim for additional repairs and/or renovations to the structure of $114,245.62.
This amount is in excess of your original signed contract for the covered fire damage repairs,
which was based on State Farm's estimate of $153,751.40. Based on my evaluation of your
documentation, I have determined that we may owe an additional amount of $34,512.86 of the
additional $114,245.62 claimed by you. Please refer to the letter of March 17, 2008 that
explains the repairs considered in this amount.
May this letter confirm the current information and/or documentation I will need to properly
evaluate your claim for additional damages. Please provide the following information:
To date, it is still unclear what the scope and cost of the Linfords' additional (remodeling)
work is. I have made several requests for you to provide a broken out estimate for all
additional work you performed on the Linfords' property that was not related to this fire
loss and for a complete estimate for the covered fire damages. You have provided
invoices and daily time sheets for the entire job, but it is unclear what portion of the labor
and material is not related to this loss. Please provide a detailed/broken out estimate for
all repairs not related to this loss.
J2. Invoices for material for the cabinetry in the front room.
J 3. Material invoices for the drywall repairs.
tQ4.
'04. Broken out (material and labor) estimate for the electrical repairs.
05. Invoices for equipment charges.

HOME OFFICES:

BLOOMINGTON. ILLINOIS 61710-0001

EXHIBIT

I _E_
000283

r,
~ •. 6.

Invoices or amount of concrete used for the fireplace footings.
Material invoices for finish trim.
Material invoices for framing material.
Broken out (material and labor) estimate for the plumbing repairs.
Documentation to show fire damage to the windows and skylight that were not in the
State Farm estimate.
11 . Any other information you deem pertinent to document your claim for additional
damages.

7.
8.
9.
10.

If you have any questions regarding this letter, or need my assistance, please call me. I look
forward to working with you to resolve this matter as soon as possible.
Sincerely,

Brad Ganskow
Claim Representative
2083777589
State Farm Fire and Casualty Company
CC:

Richard and Lindsey Linford

I
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ESTIMATE COMPARISON
12-B032-2S0
12-B032-250

LINFORD

LABOR HOURS PER TRADE
TRADE

SF HOURS

CONTRACTOR

INSURED

DIFFERENCE

P (paint)

412.01

946

10.5

< 523.49>

FR (framing)

105.61

258

17

< 135.39>

FT (fID. Trim)

53.97

98

4.5

< 39.53>

DO (doors)

31.40

101

CA (cabinets)

19.15

DW (hang)

73.62

123

4.5

< 44.88>

SF (soffit/fascia)

53.06

103

0

<49.94>

114.91

288

56

<117.09>

W (windows)

8.16

21

0

<12.84>

CN (concrete)

5

5

0

0

297.09

0

0

D (demo)

C (cleaning)

61.5

18

<51.60>

15

<27.35>

297.09

EXHIBIT
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STAn FARM

State Farm®
Farml!b

Pacific Northwest Zone

~

INSU.AN~1.

Boise Operations Center
Boise Operations Center

PO Box 437
DuPont, WA98327.fJ437
208 377 7500 Fax 888 251 6069

June 8,2009
Richard and Lindsey Linford
2241 E Gossamer LN
Boise, 10 83706

RE:

Claim Number:
Policy #:
Date of Loss:
Loss Location:

12-B032-250
12-BX-7416-6
January 1, 2007
232241 E. Gossamer Ln., Boise, Idaho

Dear Mr. and Mrs. Linford,
This is sent as a follow up to the last correspondence we had with your contractor wherein we
identified the major areas of differences between our estimate and theirs. We have not heard back
from the contractor and at this time do not have justification for consideration of the additional
charges he has in his estimate. Below, I have provided the areas that account for the bulk of the
differences. Much of the difference is due to pricing as the scope between the State Farm estimate
and Daves Construction estimate are essentially the same.

State Farm Estimate Dave's Construction Estimate
Cabinetry
Cleaning
General Demolition
Drywall
Labor
Painting
Misc. charges* see below

4,266.44
8,760.53
4,085.56
5,828.85
2,499.00
27,320.62
3,595.00

8,745.00
11,946.30
23,290.65
9,747.78
16,107.14
38,096.68
12,853.18

Total difference when O&P is added

Difference
4,478.56
3,185.77
19,205.09
3,918.93
13,608.14
10,776.06
9,258.18
64,430.73
77,316.88

*Misc.:
Two items that account for the differences in this category is the cost of supervising and temp toilet costs.
Although it is not customary for supervisory charges to be added as journeyman rates are paid, State
Farm had allowed for 70 hours of supervisory work for a total cost of $2,499.00. The contractor has
charged for 220 hours of supervisory work, for a total of $11,000.00. Paying journeyman rates typically
precludes the need for paying supervisory charges as it is assumed that the journeyman worker does not

EXHIBIT
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need supervising. State Farm estimated 8 months of temp toilet rental and the contractor charged for 14
months. The home was reoccupied the first week of October, 8 months after the work began.
Additionally, I would like to point out a condition of your policy you may wish to avail yourself of. Under
Section 1- Conditions item 4. Appraisal, a dispute on the amount of the loss may be settled through this
process. I have included the policy language for your review followed by an explanation of the process.

HOMEOWNERS POLICY (FP-7955)
SECTION I - CONDITIONS

6.

Appraisal. If you and we fail to agree on the amount of loss, either one
can demand that the amount of the loss be set by appraisal. If either
makes a written demand for appraisal, each shall select a competent,
independent, appraiser and notify the other of the appraiser's identity
within 20 days of receipt of the written demand. The two appraisers shall
then select a competent, impartial umpire. If the two appraisers are unable
to agree upon an umpire within 15 days, you or we can ask a jUdge
judge of a
court of record in the state where the residence premises is located to
select an umpire. The appraisers shall then set the amount of the loss. If
the appraisers submit a written report of an agreement to us, the amount
agreed upon shall be the amount of the loss. If the appraisers fail to agree
within a reasonable time, they shall submit their differences to the umpire.
Written agreement Signed
signed by any two of these three shall set the amount
of the loss. Each appraiser shall be paid by the party selecting that
appraiser. Other expenses of the appraisal and the compensation of the
umpire shall be paid equally by you and us.

Pursuant to said terms of this policy, State Farm and you would each select a competent,
disinterested appraiser and notify each of such selection within twenty (20) days of receipt of
written notification of the demand for appraisal. Please carefully read the above appraisal
condition.
The qualifications of the appraisers are that they be competent and disinterested. The appraisers
should be competent with respect to identification of the damage and disinterested insofar as the
appraisers are unbiased and free of control to arrive at their own evaluation of the loss.
After the appraisers are selected and identified, their first duty is to select a competent and
impartial umpire to whom they agree to submit their differences in the event that the appraisers are
unable to agree on the amount of the loss. You may suggest to your appraiser potential candidates
for umpire and we may also suggest potential umpires to the appraiser we select. They may
consider the potential umpires you and we suggest, but it is their obligation to make the selection.
If after 15 days the appraisers are unsuccessful in agreeing to an umpire, you or we may ask a
judge to select an umpire. Occasionally, more than 15 days are required before an agreement is
reached. It is usually only after the appraisers have exhausted all possibilities of an agreement that
we will consider seeking the assistance of the court. In that instance, we would ask that you work
with us in seeking a judge's assistance in appointing an umpire.

000287

LlNFORD000094
L1NFORD000094

After selection of the umpire, we ask that the appraisers sign an Appraisal Award document
acknowledging the identity of the umpire. The purpose is to avoid any later misunderstanding as to
the umpire selected.
With the umpire selected, the next step is for the appraisers to meet, inspect the damaged
property, and attempt to reach an agreement on the amount of the loss. Prior to or at the time of
their meeting, you may present to the appraisers any evidence you deem important to their
decision. You should look to your appraiser to advise you of the time the appraisers are to meet,
the opportunity to present evidence, and the progress of the appraisal.
.
If the appraisers are unable to agree on the amount of the loss, they are to submit their differences
to the umpire. The umpire is to review the findings of each appraiser and may inspect the damaged
property.
The amount of the loss, decided by the appraisers and umpire, will establish the amount of our
obligation to you, SUbject
subject to policy coverage's and limits of liability.
State Farm will provide payment to the appraiser we select. You shall provide payment for the
services of the appraiser you select. Other expenses of the appraisal and compensation of the
umpire shall be paid equally by you and State Farm.
This appraisal relates solely to the determination of the amount of the loss. This letter is not
intended and shall not be taken to be a waiver of any of the provisions or conditions of the above
named policy nor of any of your obligations thereunder, nor of any defense now or hereafter
available to State Farm Fire and Casualty Company.
Please feel free to call me if you have any questions. I'd be glad to help in any way I can.
Sincerely,

Todd Collins
Fire Claim Representative
State Farm Insurance

208377-7585

000288
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StateFann
State FannGl
Providing Insurance and Rnancial Services

A

Home Office. Bloomington. Illinois 61710

August 12, 2009

BiDings~'Center;·
BiDings~'C~;":'

PO Box 437
DuPon~
DuPon~ WA983'l1-0437
800 3981281 Fax 888 251 6069

RICHARD AND LINDSEY LINFORD
2241 E GOSSAMER LN
BOISE ID 83706

.

" ... -~~
~~

RE:

Claim Number:
Policy Number:
Date of Loss:
Loss location:

. ,I.,

-..

.'~'

:. ~ ..
.'--

12-B032-250
12-BX-7416-6
January 1, 2007
2241 East Gossamer lane
Boise, Idaho

Dear Mr. and Mrs. Linford:
for more information from your
In our letter of May 25,2009, we advised we were waiting for
contractor regarding the differences between his estimate and ours. We have not heard from
him as of yet. In addition, we were advised we would be hearing from your contractor's
attorney but have had no correspondence from that source either.
Please be advised of the following policy provision:
(FP-7955)
HOMEOWNERS POLICY (FP·7955)

SECTION I -• CONDITIONS

2.

Your Duties After Loss. After a loss to which this insurance may
apply, you shall see that the following duties are performed:

a.

give immediate notice to us or our agent. Also notify the
police if the loss is caused by theft. Also notify the credit
card company or bank if the loss involves a credit card or
bank fund transfer card;

b.

~irnage ~r loss, ~ake
protect the property from further Qirnage
Rg~.~~ repairs required
reqUired to
reasonable and necessary tem.. !l~~.~~.
act~~te record of repair
protect the property, keep an ac~~~te
expenditures;
\r.:.\t'·
\f·'.h··
.....c..::-

',.
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RICHARD AND LINDSEY LINFORD
12-8032-250
Page 2

c.

prepare an inventory of damaged or stolen personal
property. Show in detail the quantity, description, age,
replacement cost and amount of loss. Attach to the
inventory all bills, receipts and related documents that
sUbstantiate the figures in the inventory;

d.

as often as we reasonably require:
(1)

exhibit the damaged property;

(2)

provide us with records and documents we request
and permit us to make copies;

(3)

submit to and subscribe, while not in the presence
of any other insured:

(4)

e.

(a)

statements; and

(b)

examinations under oath; and

produce employees, members of the insured's
household or others for examination under oath to
the extent it is within the insured's power to do so;
and

submit to us, within 60 days after the loss, your signed,
sworn proof of loss which sets forth, to the best of your
knowledge and belief:
(1)

the time and cause of loss;

(2)

interest of the insured and all others in the
property involved and all encumbrances on the
property;

(3)

other insurance which may cover the loss;

(4)

changes in title or occupancy of the property during
the term of this policy;

(5)

specifications of any damaged building and
detailed estimates for repair of the damage;

(6)

an inventory of damaged or stolen personal
property described in 2.c.;

(7)

receipts for additional living expenses incurred and
records supporting the fair rental value loss; and

000290
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RICHARD AND LINDSEY LINFORD
12-B032-250
Page 3

(8)

evidence or affidavit supporting a claim under the
Card, Bank Fund Transfer Card, Forgery
Credit Card.
and Counterfeit Money coverage, stating the
amount and cause of loss.

In order to resolve this claim, we need to inspect your home. Based upon the above-referenced
policy language, you must allow this inspection. Failure to do so is a violation of your duties
under the policy.
Your contractor must provide the requested documentation regarding reconciling his estimate
and splitting out remodel/upgrade costs versus repair costs. Failure to do so is a violation of
your duties under the policy.
Enclosed is our draft in the amount of $1,167.09. We have documented Coverage A expenses
at $209,719.17. Since we have only issued payments in the amount of $208,552.08, the draft
in the amount of $1,167.09 is attached.
Also, in our May 25,2009, letter, we addressed the Appraisal provision in the policy. Upon
further review, we have determined this matter is not appropriate for Appraisal and, therefore,
withdraw our offer to submit this matter to the Appraisal process.
We need the information we have requested in this letter and the opportunity to inspect the
home· immediately. Please contact us upon your receipt of this letter to coordinate an
home
inspection of your house. In addition, we need the information we have requested from your
contractor.
We hereby specifically put you on notice that we may exercise the right given to us under the
policy to take your examination under oath unless we have immediate cooperation from you.
Should you have any questions, please contact Todd Collins at 208 377 7585 or me at the
telephone number listed below.
Sincerely,

:f~e!~)1

Team Manager
208-377-7579

15/774/212063

Enclosure
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Dave's Construction, Inc
6126 Franklin Rem
Roa:J Boise, Idaho 83709
208-3#8182
208-3448182 FAX 208-344-8283

Todd Collins
State Farm Ins.
Boise Operations Center

# RCE-715

12-19-08

Todd,
I have reworked the estimate that State Farm purposed before work had been started on
Richard Linford, 2241 E. Gossamer Lane, Boise, Idaho, on 3-19-07.

1. The pricing used was State Farm pricing and not equal to current pricing at the time of
repairs.
2. The estimate was incomplete as to all the work performed.
3. Please take the time to review the attached Xactimate form and you can see the
differences by following it room by room.
4. I have used the pricing as of the time work was performed.

Thank You,

Dave Huddleston, "CR"

EXHIBIT
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Dave's Construction, Inc.
6126 Franklin Road
Boise, Idaho 83709

Client:
Home:

Operator Info:
Operator:
Estimator:

Business:

Type of
ofEstirnate:
Estimate:
Date Entered:
Date Est. Completed:
Price List:
Estimate:

Linford, Richard and Lindsey
2241 E. Gossamer Lane
ID 83705
Boise, 10

Home:

(208) 336-3486

Business:

(208) 344-8181

DAVB
Dave's Construction, Inc.

6126 Franklin
ID 83709
Boise, 10
Fire
II25/2008
112512008
12/9/2008
1219/2008

Date Assigned:
Date Job Completed:

1130/2007
113012007
1112/2008

IDB05B8B
RestorationiService/Remodel
RestorationiServicelRemodel
LINFORD3

This is an estimate only and subject to change.

000293

Dave's Construction, Inc.
6126 Franklin Road
Boise, Idaho 83709

LINFORD3
Main Level
Main Level
QNTY

UNIT COST

TOTAL

16.00 HR@
1.00 EA@
12.00 EA@
8.00 MO
@
1.00 EA@
1.00 EA@
70.00 HR@
5.00 EA@
1.00 SF@

26.87 =
95.01 =
34.39 =
132.37=

429.92
95.01
412.68
1,058.96

2,200.00=
1,500.00 =
50.00 =
366.87 =
1,197.00 =

2,200.00
1,500.00
3,500.00
1,834.35
1,197.00

DESCRIPTION
167.
912.
913.
9l3.
168.

General clean - up
Furnace - check, clean, replace filters and service
Clean ductwork - Interior - Heavy clean (pER
(PER REGISTER)
Temporary toilet (per month)

170.
171.
914.
174.
175.

Taxes, insurance, permits & fees (Bid item)
ArchitecturalfDrafting fees (Bid item)
Administrative/supervisor labor charge (Bid item)
Remove Dumpster load - Approx. 20 yards, 4 tons of debris
(Install) Comm. Security system - rough-in

LxWxH 12' x 8' x 8'

DINNING
DESCRIPTION
181. R&R Blown-in insulation - 14" depth - R38
182. Clean the surface area - Heavy
183. Seal/prime the surface area - one coat (white pigmented shellac)
184. Seal then paint the surface area twice (3 coats)
185. Clean baseboard
186. Paint baseboard - two coats
178. Clean door / window opening (per side)
187. Paint door or window opening - 2 coats (per side)
188. Paint door slab only - 2 coats (per side)
915. Track for track lighting - Detach & reset
fIxture - high detail
189. Clean light ftxture
190. Chandelier - Detach & reset
191. Clean chandelier
192. R&R Carpet pad - High grade
967. Remove Carpet - High grade
193. Carpet - High grade
10 % waste added for Carpet - High grade.
194. Window drapery - hardware - Detach & reset
195. Clean drapery hardware
196. Clean window unit (per side) 10 - 20 SF
197. Clean window unit (per side) 3 - 9 SF
198. Deodorize building - Ozone treatment
180. Paint casing - two coats
LINFORD3

QNTY

UNIT COST

317.81 SF @
1,397.29 SF @
309.72 SF@
1,087.57 SF @
,LF @
61.53 .LF
61.53 LF @
14.09EA@
14.00 EA@
2.00 EA@
9.00 LF@
3.00 EA@
1.00 EA@
1.00 EA@
309.72 SF@
456.00 SF@
501.60 ,SF @

1.61=
0.29=
0.38=
0.82=
0.24=
0.87=
8.52=
18.92 =
18.72=
6.22=
13.90=
83.48 =
28.36=
0.74=

4.00
4.00
4.00
8.00
3,406.95
50.62

EA@
EA@
EA@
EA@
CF @
LF@

TOTAL

511.67
405.21
117.69
891.81
14.77
53.53
119.28
264.88
37.44
55.98
41.70
83.48
28.36
229.20
72.96
~
\ 4 08= >r~.ul 2,046.53
..

"

,...-/
'...-/

23.61 =
11.03 =
9.86=
6.90=
0.05=
0.87=
12/9/2008

000294

94.44
44.12
39.44
55.20
170.35
44.04
Page: 2

Dave's Construction, Inc.
6126 Franklin Road
Boise, Idaho 83709

CONTINUED-DINNING

QNTY

DESCRIPTION

kitchen
Missing Wall:
Missing Wall:
Missing Wall:
Missing Wall:

UNIT COST

TOTAL

Ceiling Height: 12'

1 -7'4" X 0'0"
1 -1 '8" X 8'0"
1 -1 '2" X 8'0"
1-3'3" X 0'0"

Opens into Exterior
Opens into Exterior
Opens into Exterior
Opens into Exterior

Goes to Floor/Ceiling
Goes to Floor/Ceiling
Goes to Floor/Ceiling
Goes to Floor/Ceiling
QNTY

DESCRIPTION
201. R&R Blown-in insulation - 14" depth - R38
204. Clean the surface area - Heavy
205. Clean floor
112" drywall - hung, taped, floated, ready for paint
206. R&R 1/2"
207. Add for bullnose (rounded) comers
208. Drywall Installer / Finisher - per hour
211. Mask and prep for paint - plastic, paper, tape (per LF)
210. Mask and prep for paint - paper and tape (per LF)
916. Seal/prime the surface area - one coat (white pigmented shellac)
212. Paint the surface area - two coats
215. Painter - per hour
216. Clean recessed light fixture
217. Chandelier - Detach & reset
370. Clean chandelier - Heavy
219. Window Treatment - General Laborer - per hour
220. Cleaning - Remediation Technician - per hour
221. Clean window unit (per side) 10 - 20 SF
222. Clean window unit (per side) 3 - 9 SF
223. Window blind - horizontal or vertical - Detach & reset
224. Clean window blind - horizontal or vertical
114" hardwood - molded w/detail
225. R&R Baseboard - 3 1/4"
226. Paint baseboard - two coats
200. Sand, stain, and finish wood floor
227. Add for dustless floor sanding
945. Clean sink - double - Heavy
372. R&R Heat/AC register - wood
228. Clean cabinetry - full height - inside and out
LINFORD3

335.35
1,238.83
340.42
240.00
240.,00
10.00
340.42
61.95
1,310.83
1,310.83
8.00
13.00
1.00
1.00
6.00
4.00
6.00
6.00
6.00
80.00
26.19
26.19
270.42
270.42
1.00
2.00
6.83

sF@
SF@
SF@
SF@
SF@
SF@
HR@
LF@
LF@
SF@
SF @
HR@
EA@
EA@
EA@
HR@
HR@
EA@
EA@
EA@
SF@
LF@
LF@
SF@
SF@
EA@
EA@
LF@

TOTAL

UNIT COST
1.61 =
0.29=
0.31 =
1.40 =
0.10=
37.60 =
0.82=
0.44=
0.38=
0.62=
40.57 =
6.96=
83.48 =
40.04=
33.91 =
33.67 =
9.86=
6.90=
23.61 =
0.85=
4.88 =
0.87=
3.93.=
1.00 =
=
15.47 =
28.30 =
13.90=
12/9/2008
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539.91
359.26
105.53
336.00
24.00
376.00
279.14
27.26
498.12
812.71
324.56
90.48
83.48
40.04
203.46
134.68
59.16
41.40
141.66
68.00
127.81
22.79
1,062.75
270.42
15.47
56.60
94.94
Page: 3
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Dave's Construction, Inc.
6126 Franklin Road
Boise, Idaho 83709

CONTINUED - kitchen

DESCRIPTION
229.
230.
231.
232.
233.
234.
235.
236.
237.
238.
209.
951.

Clean cabinetry - upper - inside and out
Clean cabinetry -lower - inside and out
Clean countertop - tile
Clean sink - double
Clean sink faucet
Clean dishwasher - interior and exterior
Clean cooktop
Clean oven - interior and exterior
Refrigerator - Remove & reset
Deodorize building - Ozone treatment
Mask the surface area per square foot - plastic and tape
Paint casing - two coats

11.67
17.50
55.00
1.00
1.00
1.00
1.00
1.00
1.00
4,595.81
270.42
0.57

QNTY

UNIT COST

TOTAL

LF@
LF @
SF@
EA@
EA@
EA@
EA@
EA@
EA@
CF @
SF@
LF@

7.98=
7.98 =
0.71 =
11.35 =
6.33 =
17.94 =
15.94 =
17.45 =
41.79 =
0.05=
0.14 ==
0.87=

93.13
139.65
39.05
11.35
6.33
17.94
15.94
17.45
41.79
229.79
37.86
0.50

Ceiling Height: 8'

living
Missing Wall:
Missing Wall:

1 - 15'9" X 0'0"
1 -1'0" X 0'0"

Opens into dinning
Opens into dinning

Goes to Floor/Ceiling
Goes to Floor/Ceiling
QNTY

UNIT COST

TOTAL

1.00 EA@

7,893.79 =

7,893.79

200.00 SF @
3.00 EA@
65.00 LF@
65.00 LF@
12.00 HR@
64.00 SF@
798.05 SF@

0.56=
31.49 =
1.83 =
0.87=
40.57 =
1.36 =
0.38 =

112.00
94.47
118~95
56.55
486.84
87.04
303.26

0.62=
0.75 =
1.61 =
0.29=
1.62=
1.6(1,=
1.6(1.=
0.10.=

494.79
60.00
399.04
231.43
405.00
415.00
25.00

DESCRIPTION
275. DOORS custom size single active and two fixed door with
internal blinds
248. Seal stud wall for odor control (white pigmented shellac)
side)
251. Paint wood patio door - 2 coats (per sid¥)
929. R&RCasing-21/4"
R&RCasing-2114"
27. Paint casing - two coats
253. Painter - per hour labor to mask and prep
pr¥p and paint detail doors
920. R&R Stud wall - 2" x 4" - 16" oc for hearth
249. Seal/prime the surface area - one coat (white pigmented shellac)
stud walls
918. Paint the surface area - two coats
Rl1
250. R&R Batt insulation - 4" - Rll
246. R&R Blown-in insulation - 14" depth - R38
254. Clean the surface area - Heavy
255. R&R 1/2"
112" drywall - hung, taped, heavy texture, ready for paint
917. R&R 5/8" drywall- hung, taped, heavy texture, ready for paint
257. Add for bullnose (rounded) comers
LINFORD3

798.05
80.00
247.85
798.05
250.00
250.00
250.00

SF@
SF@
SF@
SF@
SF@
SF@
SF@

12/9/2008
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Dave's Construction, Inc.
6126 Franklin Road
Boise, Idaho 83709

CONTINUED -living

DESCRIPTION
946. Drywall Installer I/ Finisher - per hour
278. Seal/prime the surface area - one coat (white pigmented shellac)
259. Seal then paint the surface area twice (3 coats)
70. Seal then paint the walls and ceiling twice (3 coats) - 2 colors
258. Painter - per hour
260. Ceiling fan & light - Detach & reset
261. Clean ceiling fan and light
262. Clean recessed light fixture
114"
263. R&R Baseboard - 3 1/4"
919. Seal & paint baseboard, oversized - two coats
265. R&R 2" x 4" lwnber
Iwnber (.667 BF per LF)
921. R&R Sheathing - plywood - 1/2"
112" CDX
w/ venting - High grade
922. R&R Fireplace, zero clnce, direct vent wI
268. MASONRY
923. R&R Fireplace mantel - stain grade or hardwood - custom
373. Stain & fInish
finish wood fireplace mantel
924. R&R Custom cabinets - full height units - Premiwn grade
269. CABINETRY stain and finish
20. R&R Carpet pad - Premiwn grade
926. R&R Carpet - Premiwn grade
274. Door chime - Detach & reset
374. Clean door chime
375. Thermostat - Detach & reset
376. Clean thennostat
276. Deodorize building - Ozone treatment
277. R&R Trim board - 1" x 4" - installed (cedar)
928. Seal & paint trim
247. Exterior door - pick up and delivery, Detach & reset

QNTY

UNIT COST

TOTAL

8.00 HR@
798.05 SF@
798.05 SF@
506.36 SF@
8.00 HR@
1.00 EA@
1.00 EA@
2.00 EA@
43.08 LF@
43.08 LF@
64.00 LF@
96.00 SF@
1.00 EA@
1.00 EA@
1.00 EA@
8.00 LF@
8.00 LF@
1.00 EA@
240.00 SF@
240.00 SF@
1.00 EA@
1.00 EA@
1.00 EA@
1.00 EA@
2,579.26 CF@
24.00 LF@
24.00 LF@
1.00 EA@

37.60 =
0.38 =
0.82=
0.93 =
40.57 =
132.48 =
17.03 =
6.96=
2.51=
0.94=
1.56 =
1.35 =
2,789.23 =
3,750.00 :;
1,131.57=
4.73 =
722.12 =
2,095.00 =
1.35 ==
5.43 =
30.35 =
6.58 =
32.49 =
8.37 =
0.05=
3.00=
0.87=
400.00 =

300.80
303.26
654.40
470.91
324.56
132.48
17.03
13.92
108.13
40.50
99.84
129.60
2,789.23
3,750.00
1,131.57
37.84
5,776.96
2,095.00
324.00
1,303.20
30.35
6.58
32.49
8.37
128.96
72.00
20.88
400.00

Ceiling Height: 8'

office
DESCRIPTION
377. R&R Blown-in insulation - 14" depth - R38
378. Clean the surface area - Heavy
LINFORD3

QNTY

UNIT COST

TOTAL

132.40 SF @
874.64 SF@

1.61 =
0.29=

213.16
253.65

12/9/2008
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Dave's Construction, Inc.
6126 Franklin Road
Boise, Idaho 83709

CONTINUED - office

QNTY

UNIT COST

TOTAL

874.64
874.64
50.62
50.62
6.00
8.00
4.00
1.00
2.00
8.00
21.00
21.00
1.00
1.00
4.00
156.00
165.00

SF@
SF@
LF@
LF@
EA@
EA@
EA@
EA@
EA@
EA@
LF@
LF@
EA@
EA@
LF@
SF@
SF@

0.38 =
0.81 =
0.24=
0.87=
4.77=
18.92 =
18.72 =
35.29=
30.24 =
8.52=
0.72=
2.18 =
31.10=
4.10=
6.22=
1.35 =
5.27=

332.36
708.46
12.15
44.04
28.62
151.36
74.88
35.29
60.48
68.16
15.12
45.78
31.10
4.10
24.88
210.60
869.55

2.00
30.00
2.00
2.00
1,325.77
50.62

EA@
SF@
EA@
EA@
CF @
LF@

23.61 =
0.85=
9.86=
6.90=
0.05=
0.87 =

47.22
25.50
19.72
13.80
66.29
44.04

DESCRIPTION
379. Seal/prime the surface area - one coat (white pigmented shellac)
73. Seal/prime the surface area - three coats
381. Clean baseboard
382. Paint baseboard - two coats
383. Clean door (per side)
388. Paint door or window opening - 2 coats (per side)
385. Paint door slab only - 2 coats (per side)
386. Bifold door set - (4 slabs only) - Double Detach & reset
387. Paint bifold door set - slab only - 2 coats (per side)
384. Clean door 1
/ window opening (per side)
389. Clean closet shelf and rod per lineal foot
390. Sew & paint wood shelving, 12"- 24" width
391. Smoke detector - Detach & reset
392. Clean smoke detector
393. Track for track lighting - Detach & reset
394. R&R Carpet pad - Premium grade
395. Carpet - Premium grade
15 % waste added for Carpet - Premium grade.
396. Window blind - horizontal or vertical- Detach & reset
397. Clean window blind - horizontal or vertical
398. Clean window unit (per side) 10 - 20 SF
399. Clean window unit (per side) 3 - 9 SF
400. Deodorize building - Ozone treatment
26. Paint casing - two cOats
coats

Ceiling Height: 8'

fire chase
DESCRIPTION
49. R&R 1/2"
112" drywall- hung, taped, floated, ready for paint
303. R&R Stud wall- 2x4 (per BF)

LAUNDRY
LINFORD3

QNTY

UNIT COST

TOTAL

132.00 SF@
296.00 BF@

1.40 =
1.56 =

184.80
461.76

Ceiling Height: 8'
12/9/2008

000298
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Dave's Construction, Inc.
6126 Franklin Road
Boise, Idaho 83709

DESCRIPTION

401. Fluorescent light fixture - 2' & 4' - Detach & reset
402. Clean light fIxture - fluorescentfluorescent - Large - Light
403. Clean the surface area
75. Seal then paint the surface area twice (3 coats)
306. Seal then paint the surface area twice (3 coats)
307. Clean floor - tile
308. Clean door (per side)
309. Clean door / window opening (per side)
310. Paint door slab only - 2 coats (per side)
311. Paint bifold
bifo1d door set - slab only - 2 coats (per side)
312. Paint door/window trim & jamb - 2 coats (per side)
313. Door lockset - Detach & reset
314. Clean door hardware - Heavy
315. Clean baseboard
316. Paint baseboard, oversized - two coats
317. R&R Shelving - 16" - in place
318. Seal & paint wood shelving, 12"- 24" width
319. Clean cabinetry - upper - inside and out
320. Clean cabinetry - lower - inside and out

1.00
1.00
507.79
507.79
507.79
81.94
8.00
6.00
4.00
4.00
6.00
2.00
2.00
38.23
38.23
30.00
30.00
5.42
4.00

QNTY

UNIT COST

TOTAL

EA@
EA@
SF@
SF@
SF@
SF @
EA@
EA@
EA@
EA@
EA@
EA@
EA@
LF@
LF@
LF@
LF@
LF@
LF@

46.61 =
9.81 =
0.24=
0.82=
0.82=
0.45=
4.77=
8.52=
18.72 ==
30.24 =
18.92 =
15.76 =
6.17=
0.24=
0.94=
8.00=
2.18=
7.98 =
7.98=

46.61
9.81
121.87
416.39
416.39
36.87
38.16
51.12
74.88
120.96
113.52
31.52
12.34
9.18
35.94
240.00
65.40
43.25
31.92

Ceiling Height: 8'

MSTRBDRM
QNTY

UNIT COST

TOTAL

8.00DA@
16.00 HR@
191.67 LF@
16.00 LF@
281.95 SF@
16.00 HR@
4.00 HR@
526.43 SF@
808.38 SF@

25.90=
29.00=
3.55=
2.97=
2.44=
37.72=
26.86 =
0.56=
0.38 =

207.20
464.00
680.43
47.52
687.95
603.52
107.44
294.80
307.18

281.95
281.95
5.00
80.00
2.00
1.00
1.00

0.75=
3.00=
13.29 =
1.00 =
21.67 =
31.77 ==
27.48 =

211.46
845.85
66.45
80.00
43.34
31.77
27.48

DESCRIPTION

321. Temporary shoring post - Screw jack (per day)
322. Remove General Demolition - per hour
323. R&R I-joist - 9 1/2" deep - 1 1/2" flange
324. R&R Rim joist - engineered - 1-1/8" x 9-1/2"
9-112"
325. R&R Underlayment - 3/4" waferboard - tongue and groove
326. Carpenter - General Framer - per hour
327. Cleaning Technician - per hour
328. Seal stud wall for odor control (white pigmented shellac)
329. Seal/prime the walls and ceiling - one coat (white pigmented
shellac)
330. Seal floor or ceiling joist sys. (white pigmented shellac)
331. Rewire - average residence - copper wiring
332. R&R Outlet
333. R&R Phone / low voltage copper wiring - heavy gauge
334. R&R Phone, TV, or speaker outlet
404. R&R Cold air return cover - Large
405. R&R Cold air return cover - Small
LINFORD3

SF@
SF @
EA@
LF@
EA@
EA@
EA@

12/9/2008
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Dave's Construction, Inc.
6126 Franklin Road
Boise, Idaho 83709

CONTINUED - MSTRBDRM

DESCRIPTION
406.
407.
335.
336.
337.
338.
408.
339.
340.
341.
342.
343.
344.
345.
346.
347.
348.
349.
350.
351.
361.
353.
354.

R&R Ductwork - flexible - insulated - 4" round
R&R Ductwork - flexible - insulated - 8" round
R&R Batt insulation - 10" - R30
R&R 1/2"
112" drywall- hung, taped, floated, ready for paint
Add for bullnose (rounded) comers
Seal/prime the surface area - one coat (white pigmented shellac)
Paint the surface area - two coats
French double door set - Detach & reset
Clean door (per side)
Clean door 1
/ window opening (per side)
Paint door slab only - 2 coats (per side)
R&R Door knob - interior - High grade
Clean door hardware - Heavy
R&R Casing - oversized - 3 1/4"
114"
R&R Window stool & apron
Paint door/window trim & jamb - 2 coats (per side)
R&R Baseboard - 3 1/4"
114"
Paint baseboard.., two coats
R&R Smoke detector - High grade
R&R Carpet pad - High grade
Remove Carpet - Premium grade
R&R Vinyl window - double hung, 13-19 sf
Deodorize buildi~g - Ozone treatment

10.00
10.00
284.54
776.99
776.99
776.99
776.99
1.00
7.00
3.00
7.00
2.00
2.00
40.00
6.00
5.00
54.26
54.26
1.00
282.00
282.00
2.00
2,196.32

QNTY

UNIT COST

TOTAL

LF@
LF@
SF@
SF@
SF@
SF@
SF@
EA@
EA@
EA@
EA@
EA@
EA@
LF@
LF@
EA@
LF@
LF@
EA@
SF@
SF@
EA@
CF @

5.25 =
6.07=
1.41 =
1.40 =
0.10 ==
0.38 =
0.62=
61.09 =
4.77=
8.52=
18.72 =
47.71 ==
6.17=
3.18 =
5.43 =
18.92=
2.51 =
0.87=
58.28 =
0.74=
0.16=
297.40 =
0.05 =

52.50
60.70
401.20
1,087.79
77.70
295.26
481.73
61.09
33.39
25.56
131.04
95.42
12.34
127.20
32.58
94.60
136.20
47.21
58.28
208.68
45.12
594.80
109.82

hall bath
Missing Wall:

Ceiling Height: 8'

1 - 4'11" X 0'0"

Opens into Exterior

Goes to Floor/Ceiling

DESCRIPTION
355.
356.
357.
358.
359.
409.

Interior door - Detach & reset - slab only
Clean door (per side)
/ window opening (per side)
Clean door 1
Paint door slab only - 2 coats (per side)
R&R Casing - oversized - 3 1/4"
114"
Paint door/window trim & jamb - 2 coats (per side)

LINFORD3

1.00
2.00
2.00
2.00
17.00
2.00

QNTY

UNIT COST

TOTAL

EA@
EA@
EA@
EA@
LF@
EA@

9.41=
4.77=
8.52=
18.72 =
3.18 =
18.92 =

9.41
9.54
17.04
37.44
54.06
37.84

12/9/2008
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Dave's Construction, Inc.
6126 Franklin Road
Boise, Idaho 83709

CONTINUED - hall bath

DESCRIPTION
410. Door lockset - Detach & reset
411. Clean door hardware - Heavy
413. Clean mirror - Heavy
414. Mirror - plate glass - Detach & reset
415. Light fixture - Detach & reset
453. Clean light fixture
417. Clean exhaust fan
418. Clean vanity - inside and out
419. Seal & paint vanity - inside and out
420. Painting - Faux (special effects) - 3 part
421. Clean sink - Heavy
422. Clean sink faucet - Heavy
423. Clean countertop - Heavy
424. R&R Bath accessory
128. Clean bath accessory - Heavy
425. Clean toilet - Heavy
426. Clean toilet seat - Heavy
416. Clean light bar
427. Clean shower - Heavy
428. Clean tub 1
/ shower faucet - Heavy
429. Clean shower door - Heavy
931. Seal then paint the surface area (2 coats)
78. Paint the surface area - two coats
440. Painting - Faux (special effects) - Marbling
433. Mask and prep for paint - plastic, paper, tape (per LF)
434. Clean baseboard
435. Paint baseboard - two coats
436. Clean floor - tile - Heavy clean
437. Deodorize building - Ozone treatment

1.00
1.00
6.00
6.00
1.00
1.00
1.00
2.00
2.00
12.00
1.00
1.00
6.00
1.00
6.00
1.00
1.00
1.00
1.00
1.00
1.00
214.58
214.58
214.58
58.16
10.00
10.00
28.16
225.25

QNTY

UNIT COST

TOTAL

EA@
EA@
SF@
SF@
EA@
EA@
EA@
LF@
LF@
SF@
EA@
EA@
SF@
EA@
EA@
EA@
EA@
EA@
EA@
EA@
EA@
SF@
SF@
@
SF @
LF@
LF@
LF@
SF@
CF@

15.76 =
6.17=
0.65=
3.45=
37.21 ==
6.95=
10.45 =
6.99=
23.02 =
1.94=
11.75 =
8.94=
0.63=
25.57 =
6.28 =
19.56 =
4.10=
12.07 =
37.82 =
12.90 =
15.19 =
0.61 =
0.62=
3.18 =
0.82=
0.24=
0.87=
0.61 =
0.05=

15.76
6.17
3.90
20.70
37.21
6.95
10.45
13.98
46.04
23.28
11.75
8.94
3.78
25.57
37.68
19.56
4.10
12.07
37.82
12.90
15.19
130.89
133.04
682.36
47.69
2.40
8.70
17.18
11.26

m bathl

DESCRIPTION
507. Interior door - Detach & reset - slab only
LINFORD3

Ceiling Height: 8'

QNTY

UNIT COST

TOTAL

2.00 EA@

9.41=

18.82

12/9/2008
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Dave's Construction, Inc.
6126 Franklin Road
Boise, Idaho 83709

CONTINUED - m bathl

DESCRIPTION

508. Bypass (sliding) door set - slabs only - Detach & reset
509. Clean door (per side)
510. Clean door 1
/ window opening (per side)
511. Paint bypass door set - slab only - 2 coats (per side)
512. Paint door/window trim & jamb - 2 coats (per side)
515. Door lockset - Detach & reset
516. Clean door hardware
517. Clean mirror
518. Mirror - plate glass - Detach & reset
519. Light fixture - Detach & reset
520. Clean light fixture - Heavy
521. Clean exhaust fan
523. Painting - Faux (special effects) - Marbling
463. Clean sink faucet - Heavy
464. Clean countertop - Heavy
465. R&R Bath accessory
130. Clean bath accessory
accessory·- Heavy
466. Clean toilet - Heavy
467. Clean toilet seat - Heavy
462. Clean sink - Heavy
468. Clean shower - Heavy
470. Clean tub 1
/ shower faucet - Heavy
471. Clean shower door - Heavy
475. Clean tub
496. Clean tub 1
/ shower faucet
477. Clean light fixture
524. Clean shelving - wood
479. Finish Carpenter - per hour
480. Cleaning - Remediation Technician - per hour
481. Clean the surface area
482. Seal/prime the surface area - one coat
483. Paint the surface area - two coats
484. Mask the surface area per square foot - plastic and tape
498. Clean baseboard
525. Paint baseboard - two coats
16. R&R Carpet pad - High grade
13. R&R Carpet - Premium grade

LINFORD3

QNTY

UNIT COST

TOTAL

1.00 EA@
8.00 EA@
8.00 EA@
4.00 EA@
7.00 EA@
1.00 EA@
2.00 EA@
15.00 SF@
15.00 SF@
2.00 EA@
2.00 EA@
1.00 EA@
30.00 SF@
2.00 EA@
15.00 SF@
5.00 EA@
5.00 EA@
1.00 EA@
1.00 EA@
2.00 EA@
1.00 EA@
1.00 EA@
1.00 EA@
1.00 EA@
1.00 EA@
7.00EA@
12.00 LF@
12.00 HR@
6.00 HR@
1,077.48 SF @
1,077.48 SF @
1,077.48 SF @
231.69 SF@
83.18 LF @
83.18 LF @
384.00 SF@
384.00 SF@

17.70=
4.77=
8.52=
29.27 =
18.92 ==
15.76 =
4.44=
0.47=
3.45 =
37.21 =
9.44=
10.45 =
3.18 =
8.94=
0.63 =
25.57 =
6.28=
19.56=
4.10=
11.75 =
37.82 =
12.90 =
15.19 =
13.84 =
9.22=
6.95=
0.61 =
42.32=
33.67 =
0.24=
0.33 =
0.62=
0.14=
0.24=
0.87=
0.74=
5.43=

17.70
38.16
68.16
117.08
132.44
15.76
8.88
7.05
51.75
74.42
18.88
10.45
95.40
17.88
9.45
127.85
31.40
19.56
4.10
23.50
37.82
12.90
15.19
13.84
9.22
48.65
7.32
507.84
202.02
258.60
355.57
668.04
32.44
19.96
72.37
284.16
2,085.12

12/9/2008
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Dave's Construction, Inc.
6126 Franklin Road
Boise, Idaho 83709

CONTINUED - m bathl

DESCRIPTION
526. Clean window unit (per side) 10 - 20 SF
501. Deodorize building - Ozone treatment

QNTY

UNIT COST

TOTAL

2.00 EA@
1,853.49 CF @

9.86=
0.05=

19.72
92.67

Ceiling Height: 8'

GARAGE
DESCRIPTION
527. R&R Overhead door & hardware - 16'x 7' - High grade
528. Paint overhead door - 2 coats (per side)
529. Finish Carpenter - per hour
530. R&R Jamb and trim for overhead door unit - Redwood
531. Seal & paint trim
116. Clean the surface area - Heavy
76. Paint the surface area - two coats
532. Mask the walls per square foot - plastic and tape
112" drywal1drywall- hung, taped, floated, ready for paint
45. R&R 1/2"
533. Paint wall with epoxy coating - 2 coats
534. Epoxy finish - two coats over concrete floor
535. Clean window unit (per side) 21 - 40 SF - Heavy
969. R&R Ductwork system - hot or cold air - 2200 to 2500 SF home
970. R&R Furnace - forced air - high efficiency - 120,000 BTU
HVAC Technician - per hour remove and install ducting and
971. HVAC
furnace

QNTY

UNIT COST

TOTAL

1.00 EA@
4.00 EA@
4.00 HR@
30.00 LF@
54.00 LF@
1,660.44 SF @
1,660.44 SF @
885.46 SF @
1,561.12 SF@
SF @
885.46 SF@
675.67 SF@
2.00 EA@
1.00 EA@
1.00 EA@
86.00 HR@

1,187.47 =
72.97 ==
42.32 =
9.04=
2.25=
0.29=
0.62=
0.14=
1.40 =
1.11 =
4.72=
18.46 =
4,394.32 =
2,062.43 =
65.00 =
=

1,187.47
29l.88
291.88
169.28
271.20
121.50
481.53
1,029.47
123.96
2,185.57
982.86
3,189.16
36.92
4,394.32
2,062.43
5,,599.00

Ceiling Height: 8'

HALL
Missing Wall:
Missing Wall:

1 - 3'7" X 0'0"
1 - 3'7" X 0'0"

Opens into dinning
Opens into dinning

DESCRIPTION
536. R&R Blown-in insulation - 12" depth - R30
113. Clean the surface area - Heavy
537. Seal/prime the walls and ceiling - one coat (white pigmented
shellac)
LINFORD3

Goes to Floor/Ceiling
Goes to Floor/Ceiling
QNTY

UNIT COST

TOTAL

39.42 SF@
389.00 SF@
215.42 SF@

1.42 =
0.29=
0.38 =

55.98
112.81
81.86

12/9/2008
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Dave's Construction, Inc.
6126 Franklin Road
Boise, Idaho 83709

CONTINUED - HALL

QNTY

UNIT COST

TOTAL

22.00
22.00
39.42
39.42
45.33

LF@
LF@
SF@
SF@
SF @
SF@

2.51=
0.87 =
0.74=
0.16=
5.27=

55.22
19.14
29.17
6.31
238.89

1.00
1.00
39.42
22.00
215.42
389.00
501.74

EA@
EA@
SF@
LF@
SF@
SF@
CF@

37.21 =
6.95=
2.95=
0.87=
1.40=
0.62=
0.05 =

37.21
6.95
116.29
19.14
301.59
241.18
25.09

DESCRIPTION
538. R&R Baseboard - 3 1/4"
114"
539. Paint baseboard - two coats
540. R&R Carpet pad - High grade
774. Remove Carpet - Premium grade
541. Carpet - Premium grade
15 % waste added for Carpet - Premium grade.
542. Light ftxture - Detach & reset
543. Clean light ftxture
8. Sand and seal wood floor
30. Paint casing - two coats
112" drywall - hung, taped, floated, ready for paint
44. R&R 1/2"
72. Paint the surface area - two coats
544. Deodorize building - Ozone treatment

Ceiling Height: 8'

hall 2
Missing Wall:
Missing Wall:
Missing Wall:

1-3'7" X 0'0"
1 - 8'S" X 0'0"
1 -3'6" X 0'0"

Opens into HALL
Opens into Rooml
Opens into Rooml

Goes to Floor/Ceiling
Goes to Floor/Ceiling
Goes to Floor/Ceiling

DESCRIPTION
545. Cleaning Technician - per hour
546. Seal stud wall for odor control (white pigmented shellac)
547. Seal/prime the surface area - one coat (white pigmented shellac)
548. Seal floor or ceiling joist sys. (white pigmented shellac)
549. R&R Batt insulation - 10" - R30
112" drywall - hung, taped, floated, ready for paint
133. R&R 1/2"
550. Add for bullnose (rounded) comers
121. Clean the surface area - Heavy
551. Seal/prime the surface area - one coat
81. Paint the surface area - two coats
552. Interior door - Detach & reset - slab only
553. Clean door (per side)
554. Clean door 1
/ window opening (per side)
555. Paint bypass door set - slab only - 2 coats (per side)
LINFORD3

4.00
191.03
191.03
47.51
47.51
375.30
375.30
375.76
375.30
375.30
1.00
2.00
2.00
2.00

QNTY

UNIT COST

TOTAL

HR@
SF@
SF@
SF @
SF@
SF @
SF@
SF@
SF@
SF@
SF@
SF@
EA@
EA@
EA@
EA@

26.86=
0.56=
0.38 =
0.75=
1.41 =
1.40 =
0.10=
0.29=
0.33 =
0.62=
9.41=
4.77=
8.52=
29.27 =

107.44
106.98
72.59
35.63
66.99
525.42
37.53
108.97
123.85
232.69
9.41
9.54
17.04
58.54
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Dave's Construction, Inc.
6126 Franklin Road
Boise, Idaho 83709

CONTINUED - hall 2

DESCRIPTION

556.
557.
558.
559.
560.
562.
561.
563.
564.
565.
566.
567.
568.
569.
570.

Door lockset - Detach & reset
Clean door hardware
114"
R&R Casing - oversized - 3 1/4"
Paint door/window trim & jamb - 2 coats (per side)
R&R Baseboard - 3 1/4"
114"
Clean baseboard
Paint baseboard, oversized - two coats
Closet shelf and rod package - Detach & reset
Clean closet shelf and rod per lineal foot
Seal & paint wood shelving, 12"- 24" width
R&R Light fixture
R&R Smoke detector
R&R Carpet pad - High grade
R&R Carpet - High grade
Deodorize building - Ozone treatment

1.00
2.00
17.00
2.00
17.00
17.00
17.00
3.00
3.00
3.00
2.00
1.00
96.00
96.00
577.39

QNTY

UNIT COST

TOTAL

EA@
EA@
LF@
EA@
LF@
LF@
LF@
LF@
LF@
LF@
EA@
EA@
SF@
SF@
CF@

15.76 =
4.44=
3.18 =
18.92 =
2.51=
0.24=
0.94=
10.58 =
0.72=
2.18 ==
52.83 =
42.21 =
0.74=
4.24=
0.05=

15.76
8.88
54.06
37.84
42.67
4.08
15.98
31.74
2.16
6.54
105.66
42.21
71.04
407.04
28.87

QNTY

UNIT COST

TOTAL

SF@
SF@
SF@
SF@
HR@
EA@
EA@
EA@
EA@
EA@
EA@
EA@
EA@
LF@
LF@

1.42=
0.24=
0.26=
0.82=
40.57 =
413.76 =
466.62 =
165.38 =
46.39 =
4.77=
8.52=
18.72 =
18.92 =
0.72=
2.18 =

156.42
177.38
28.64
606.05
162.28
413.76
933.24
165.38
46.39
9.54
34.08
187.20
208.12
3.48
10.53

EotrylFoyer
DESCRIPTION

571.
572.
574.
575.
576.
578.
577.
579.
580.
581.
582.
583.
584.
585.
586.

R&R Blown-in insulation - 12" depth - R30
Clean the surface area
Remove Mask or cover per square foot
Seal then paint the surface area twice (3 coats)
Painter - per hour
R&R Exterior door - metal - insulated 1/ wood - High grade
R&R Ext. door sidelight (window) - 12"- 14" width - high grade
R&R Door lockset & deadbolt - exterior - Premium grade
Interior door - Detach & reset
Clean door (per side)
Clean door 1
/ window opening (per side)
Paint door slab only - 2 coats (per side)
Paint door/window trim & jamb - 2 coats (per side)
Clean closet shelf and rod per lineal foot
Seal & paint wood shelving, 12"- 24" width

LINFORD3

110.15
739.09
110.15
739.09
4.00
1.00
2.00
1.00
1.00
2.00
4.00
10.00
11.00
4.83
4.83

12/9/2008
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Dave's Construction, Inc.
6126 Franklin Road
Boise, Idaho 83709

Entry/Foyer
CONTINUED - EntrylFoyer

DESCRIPTION
587.
588.
589.
590.
591.
592.
593.
594.
595.
596.
597.
598.
599.
600.
601.

R&R Smoke detector
Light fixture - Detach & reset
Clean light fixture
R&R Recessed light ftxture - Standard grade
Window blind - horizontal or vertical- Detach & reset
Clean window blind - horizontal or vertical
Clean window unit (per side) 3 - 9 SF - Heavy
R&R Baseboard - 3 1/4"
114" stain grade
Paint baseboard - two coats
Sand, stain, and ftnish wood floor
Add for dustless floor sanding
Finish Carpenter - per hour
Painter - per hour
Seal & paint wood siding
Deodorize building - Ozone treatment

1.00
1.00
1.00
1.00
1.00
27.00
3.00
20.00
20.00
110.15
110.15
6.00
6.00
400.00
1,462.78

QNTY

UNIT COST

TOTAL

EA@
EA@
EA@
EA@
EA@
SF@
EA@
LF@
LF@
SF @
SF @
HR@
HR@
SF@
CF @

42.21 =
37.21 =
6.95=
82.52=
23.61 =
0.85=
9.69=
3.02=
0.87=
3.93 =
1.00=
42.32=
40.57 =
0.84=
0.05=

42.21
37.21
6.95
82.52
23.61
22.95
29.07
60.40
17.40
432.89
110.15
253.92
243.42
336.00
73.14

Ceiling Height: 13'

FAMILY
DESCRIPTION
69. Paint the surface area - two coats
952. Seal & paint trim
953. Seal & paint trim oil base extra
108. R&R Carpet pad
109. R&R Carpet - High grade
110. Clean the surface area - Heavy

1,400.00
240.00
12.00
288.00
288.00
1,400.00

QNTY

UNIT COST

TOTAL

SF @
LF@
HR@
SF@
SF@
SF@
SF @

0.62=
0.87=
40.57 =
0.58=
4.24=
0.29=

868.00
208.80
486.84
167.04
1,221.12
406.00

Ceiling Height: 8'

CLOSET 2
DESCRIPTION
279. R&R Blown-in insulation - 12" depth - R30
280. Clean the surface area - Heavy
281. Seal/prime the surface area - one coat (white pigmented shellac)
LINFORD3

QNTY

UNIT COST

TOTAL

132.40 SF@
874.64 SF@
132.40 SF@

1.42=
0.29=
0.38 =

188.01
253.65
50.31

12/9/2008
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Dave's Construction, Inc.
6126 Franklin Road
Boise, Idaho 83709

CONTINUED
- CLOSET 2
CON~D-CLOSET2

DESCRIPTION
282.
283.
284.
285.
286.
287.
288.
289.
290.
291.
292.
293.
294.
295.
296.
298.
299.
300.
301.
297.

SeaVprime the surface area - three coats
Clean baseboard
Paint baseboard - two coats
Clean door (per side)
Clean door / window opening (per side)
Paint door slab only - 2 coats (per side)
Bifold door set - (4 slabs only) - Double Detach & reset
Paint bifold door set - slab only - 2 coats (per side)
Paint door or window opening - 2 coats (per side)
Clean closet shelf and rod per lineal foot
Seal & paint wood shelving, 12"- 24" width
R&R Smoke detector - High grade
Track for track lighting - Detach & reset
Clean light flXture
fIXture - high detail- Light
R&R Carpet pad - High grade
R&R Window blind - horizontal or vertical
Clean window unit (per side) 10 - 20 SF - Heavy
Clean window unit (per side) 3 - 9 SF - Heavy
Deodorize building - Ozone treatment
R&R Carpet - Premium grade

742.24
44.50
44.50
6.00
8.00
8.00
1.00
4.00
8.00
12.00
12.00
1.00
4.00
1.00
156.00
2.00
2.00
2.00
1,357.07
156.00

QNTY

UNIT COST

TOTAL

SF@
LF@
LF@
EA@
EA@
EA@
EA@
EA@
EA@
LF@
LF@
EA@
LF@
EA@
SF@
EA@
EA@
EA@
CF @
SF@

0.81 =
0.24=
0.87=
4.77=
8.52=
18.72 =
35.29 =
30.24=
18.92 =
0.72=
2.18 =
58.28 =
6.22=
10.71 ==
0.74=
85.85 =
13.86 ==
9.69=
0.05 =
5.43 =

601.21
10.68
38.72
28.62
68.16
149.76
35.29
120.96
151.36
8.64
26.16
58.28
24.88
10.71
115.44
171.70
27.72
19.38
67.85
847.08

m closet
Missing WaIl:
Missing Wall:

Ceiling Height: 8'

1-4'11" X 0'0"
1-4'10" X 0'0"

Opens into Exterior
Opens into Exterior

DESCRIPTION
79. Paint the surface area - two coats
119. Clean the surface area - Heavy

Goes to Floor/Ceiling
Goes to Floor/Ceiling
QNTY

UNIT COST

TOTAL

420.00 SF@
420.00 SF@

0.62=
0.29=

260.40
121.80

second story
SBEDROOM
LINFORD3

Ceiling Height: 8'
12/9/2008
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Dave's Construction, Inc.
6126 Franklin Road
Boise, Idaho 83709

DESCRIPTION
604. Cleaning Technician - per hour
606. Seal stud wall for odor control (white pigmented shellac)
607. Seal/prime the surface area - one coat (white pigmented shellac)
608. R&R DrainlVent line - ABS pipe with fitting and hanger, 2"
609. Electrician - per hour
610. Rewire - average residence - copper wiring
611. R&R Phone flow voltage copper wiring - heavy gauge
612. R&R Coaxial TV cable
613. R&R Outlet
614. R&R Switch
615. R&R Phone, TV, or speaker outlet
616. R&R Insulated duct - 12" dia., 24 gauge
617. R&R Cold air return cover - Large
618. R&R HeatiAC register
619. R&R Batt insulation - 4" - Rl1
620. R&R Blown-in insulation - 14" depth - R38
62. R&R 1/2" drywall - hung, taped, floated, ready for paint
621. Add for bullnose (rounded) comers
622. Seal/prime the surface area - one coat
97. Paint the surface area - two coats
623. R&R Interior door unit - High grade
624. Paint door slab only - 2 coats (per side)
625. R&R Door knob - interior
626. Clean door hardware
627. R&R Window stool & apron
628. Paint door/window trim & jamb - Large - 2 coats (per side)
629. R&R Baseboard - 3 1/4"
630. Paint baseboard - two coats
631. R&R Closet shelf and rod package
632. R&R Shelving - 12" - in place
633. Seal & paint wood shelving, 12"- 24" width
634. R&R Light fixture
635. R&R Ceiling fan & light
636. R&R Carpet pad - High grade
637. R&R Carpet - Premium grade
638. Clean window unit (per side) 10 - 20 SF - Heavy
639. Window blind - horizontal or vertical- Detach & reset
640. Clean window blind - horizontal or vertical - Heavy
641. Deodorize building - Ozone treatment

LINFORD3

3.00
604.67
195.72
40.00
6.00
195.72
60.00
60.00
6.00
2.00
2.00
2.00
1.00
1.00
264.00
195.72
800.40
800.40
800.40
800.40
2.00
4.00
1.00
2.00
7.00
6.00
65.08
65.08
17.33
30.50
47.83
1.00
1.00
236.00
236.00
2.00
2.00
30.00
1,565.79

QNTY

UNIT COST

TOTAL

HR@
SF@
SF@
LF@
HR@
SF@
LF@
LF@
EA@
EA@
EA@
LF@
EA@
EA@
SF@
SF@
SF@
SF @
SF@
SF @
EA@
EA@
EA@
EA@
LF@
EA@
LF@
LF@
LF @
LF@
LF@
EA@
EA@
SF@
SF@
EA@
EA@
SF@
CF @

26.86=
0.56=
0.38 =
8.87=
60.00=
3.00=
1.00=
1.15 =
13.29=
13.35 =
21.67 =
11.57 =
31.77=
20.29 =
0.75 =
1.61 =
1.40=
0.10=
0.33 =
0.62=
173.04 =
18.72 =
39.82=
4.44=
5.43 =
21.47 =
2.51 =
0.87=
21.18 =
7.04=
2.18 =
52.83 =
254.14 =
0.74=
5.43 =
13.86=
23.61 =
1.22=
0.05 =

80.58
338.62
74.37
354.80
360.00
587.16
60.00
69.00
79.74
26.70
43.34
23.14
31.77
20.29
198.00
315.11
1,120.56
80.04
264.13
496.25
346.08
74.88
39.82
8.88
38.01
128.82
163.35
56.62
367.05
214.72
104.27
52.83
254.14
174.64
1,281.48
27.72
47.22
36.60
78.29

12/9/2008
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Dave's Construction, Inc.
6126 Franklin Road
Boise, Idaho 83709

hall-chase

Ceiling Height: 8'

DESCRIPTION

642. Remove General Demolition - per hour
643. R&R Stud wall- 2" x 4" - 16" oc
644. R&R Header - engineered strand lumber - 3 1/2"
112" x 9 1/2"
112"
645. Cleaning Technician - per hour
646. Seal stud wall for odor control (white pigmented shellac)
647. Seal/prime the surface area - one coat (white pigmented shellac)
648. R&R Drain/Vent
DrainlVent line - PVC pipe with fitting and hanger, 2"
649. Electrician - per hour
650. Rewire - average residence - copper wiring
651. R&R Outlet
652. R&R Switch
653. R&R Smoke detector
654. R&R Recessed light fixture
656. R&R Cold air return cover - Large
Rl1
657. R&R Batt insulation - 4" - Rll
658. R&R Blown-in insulation - 14" depth - R38
112" drywall- hung, taped, floated, ready for paint
57. R&R 1/2"
659. Add for bullnose (rounded) comers
Seallprime the surface area - one coat
660. Seal/prime
93. Paint the surface area - two coats
661. R&R Classroom cabinetry - storage cabinets - full height
114"
662. R&R Baseboard - 3 1/4"
663. Paint baseboard - two coats
664. R&R Carpet pad - High grade
665. R&R Carpet - Premium grade
668. Deodorize building - Ozone treatment

10.00
30.00
7.50
6.00
385.63
163.24
20.00
4.00
163.24
2.00
3.00
1.00
3.00
1.00
150.00
163.24
788.87
788.87
788.87
788.87
3.25
65.85
65.85
143.84
143.24
1,305.96

QNTY

UNIT COST

TOTAL

HR@
SF@
LF@
HR@
SF@
SF@
LF@
HR@
SF@
EA@
EA@
EA@
EA@
EA@
SF@
SF@
SF@
SF@
SF@
SF@
LF@
LF@
LF@
SF@
SF@
CF @

29.00 =
1.36=
1.36
=
21.04
=
21.04=
26.86 =
0.56 =
0.38=
8.98=
60.00 =
3.00=
13.29 =
13.35 =
42.21 =
91.79 =
31.77 =
0.75=
1.61=
1.40=
0.10=
0.33 =
0.62=
287.02=
2.51=
0.87=
0.74=
5.43 =
0.05=

290.00
40.80
157.81
161.16
215.95
62.03
179.60
240.00
489.72
26.58
40.05
42.21
275.37
31.77
112.50
262.82
1,104.42
78.89
260.33
489.10
932.82
165.28
57.29
106.44
777.79
65.30

bathroom

Ceiling Height: 8'

DESCRIPTION
669. Rewire - average residence - copper wiring
670. R&R Outlet
671. R&R Switch
672. R&R Labor to frame 2" x 4" xX 8' non-bearing wall- 16" oc
673. Carpenter - General Framer - per hour
674. R&R Blown-in insulation - 14" depth - R38
60. R&R 1/2"
112" drywall- hung, taped, floated, ready for paint
675. Drywall Installer 1
/ Finisher - per hour
676. Add for bullnose (rounded) corners
LINFORD3

79.87
4.00
2.00
24.00
4.00
79.87
139.87
4.00
140.00

QNTY

UNIT COST

TOTAL

SF@
EA@
EA@
LF@
HR@
SF@
SF@
HR@
SF@

3.00=
13.29 =
13.35 =
7.74=
37.72 =
1.61 =
1.40 =
37.60 =
0.10=

239.61
53.16
26.70
185.76
150.88
128.59
195.82
150.40
14.00

12/9/2008
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Dave's Construction, Inc.
6126 Franklin Road
Boise, Idaho 83709

CONTINUED - bathroom

DESCRIPTION
677. R&R Interior door unit - High grade
678. Interior door - Detach & reset
679. Clean door (per side)
680. Clean door / window opening (per side)
681. Paint bifold door set - slab only - 2 coats (per side)
682. Paint door or window opening - 2 coats (per side)
683. Door lockset - Detach & reset
684. Clean door hardware
685. Clean mirror
686. Light ftxture
fIxture - Detach & reset
687. Clean light fIxture - Heavy
688. Clean vanity - inside and out
689. Paint vanity - inside and out
690. Clean sink
691. Clean sink faucet - Heavy
692. Clean countertop
693. bath accessory detatch & reset
694. Clean bath accessory - Heavy
695. Toilet - Detach &
& reset
696. Clean toilet
697. Clean toilet seat
699. Clean tub - Heavy
698. R&R Tile tub surround - up to 60 SF
700. Clean shower door - Heavy
701. Clean contents of shelving - Heavy clean
702. Clean shelving - wood
703. Seal & paint wood shelving, 12"- 24" width
704. CLEANING
705. Seal/prime the surface area - one coat
95. Paint the walls and ceiling - two coats
706. Underlayment - Minimum charge
707. Remove Tear out vinyl & underlayment
708. R&R Underlayment - 1/2"
112" particle board
709. R&R Vinyl floor covering (sheet goods) - High grade
710. Baseboard - Detach
711. R&R Baseboard - 3 1/4"
114"
712. Paint baseboard - two coats

LINFORD3

1.00
2.00
6.00
6.00
8.00
8.00
4.00
4.00
25.00
2.00
2.00
7.50
7.50
2.00
2.00
15.00
2.00
2.00
1.00
1.00
1.00
1.00
1.00
1.00
8.75
8.75
8.75
458.76
538.63
235.75
1.00
79.87
79.87
90.00
30.35
30.35
30.35

QNTY

UNIT COST

TOTAL

EA@
EA@
EA@
EA@
EA@
EA@
EA@
EA@
SF@
EA@
EA@
LF@
LF@
EA@
EA@
SF@
EA@
EA@
EA@
EA@
EA@
EA@
EA@
EA@
LF@
LF@
LF@
EA@
SF@
SF@
EA@
SF@
SF@
SF@
LF@
LF@
LF@

173.04 =
46.39 =
4.77=
8.52=
30.24 =
18.92 =
15.76 =
4.44=
0.47=
37.21 =
9.44=
6.99=
17.28 =
8.52=
8.94=
0.50=
11.54 =
6.28=
151.73 =
14.31 =
3.10=
17.32 =
920.03 =
15.19 =
5.61 =
0.61 =
2.18=
0.29=
0.33 =
0.62=
130.00=
1.39 =
2.58=
5.10=
0.57=
2.51=
0.87=

173.04
92.78
28.62
51.12
241.92
151.36
63.04
17.76
11.75
74.42
18.88
52.43
129.60
17.04
17.88
7.50
23.08
12.56
151.73
14.31
3.10
17.32
920.03
15.19
49.09
5.34
19.08
133.04
177.75
146.17
130.00
111.02
206.07
459.00
17.30
76.18
26.40
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Dave's Construction, Inc.
6126 Franklin Road
Boise, Idaho 83709

CONTINUED - bathroom

DESCRIPTION
713.
714.
715.
717.
718.
719.
720.

R&R Vinyl - metal transition strip
R&R HeatJAC register
R&R Light fixture
R&R Bathroom ventilation fan - High grade
R&R Ductwork - flexible - non-insulated - 3" round
R&R Exterior cover for ventilation duct, 5" or 6"
Deodorize building - Ozone treatment

4.67
1.00
1.00
1.00
10.00
1.00
638.94

QNTY

UNIT COST

TOTAL

LF@
EA@
EA@
EA@
LF@
EA@
CF@

3.50 =
20.29 =
52.83 =
133.73 =
4.33 =
43.22 =
0.05=

16.34
20.29
52.83
133.73
43.30
43.22
31.95

upm bed

Ceiling Height: 8'

DESCRIPTION
721. Cleaning Technician - per hour
722. Seal stud wall for odor control (white pigmented shellac)
723. Seal/prime
Seallprime the surface area - one coat (white pigmented shellac)
724. Electrician·
Electrician - per hour - remove existing wiring
725. Rewire - average residence - copper wiring
/ low voltage copper wiring
726. R&R Phone 1
727. R&R Coaxial TV cable
728. R&R Outlet
729. R&R Switch
730. R&R Phone, TV, or speaker outlet
731. R&R Cold air return cover - Large
732. R&R Ductwork - flexible - insulated - 8" round
733. Clean register - heat 1
/ AC
734. R&R HeatJAC register
735. R&R Batt insulation - 4" - Rll
736. R&R Blown-in insulation - 14" depth - R38
112" drywall - hung, taped, floated, ready for paint
58. R&R 1/2"
737. Add for bullnose (rounded) comers
738. Seal/prime the surface area - one coat
739. Paint the surface area - two coats
740. Clean door (per side)
741. Interior door - Detach & reset
742. Paint door slab only - 2 coats (per side)
LINFORD3

4.00
411.95
185.38
2.00
185.38
60.00
60.00
6.00
1.00
2.00
1.00
1.00
1.00
1.00
308.97
185.38
784.67
784.67
784.67
784.67
10.00
1.00
2.00

QNTY

UNIT COST

TOTAL

HR@
SF@
SF@
HR@
SF@
LF@
LF@
EA@
EA@
EA@
EA@
LF@
EA@
EA@
SF@
SF@
SF @
SF@
SF@
SF@
SF@
EA@
EA@
EA@

26.86=
0.56=
0.38 =
60.00=
3.00=
0.81 =
1.15 =
13.29 =
13.35 =
21.67 =
31.77 =
6.07=
5.72=
20.29=
0.75=
1.61 =
1.40 =
0.10=
0.33 =
0.62=
4.77=
46.39 =
18.72 =

107.44
230.69
70.44
120.00
556.14
48.60
69.00
79.74
13.35
43.34
31.77
6.07
5.72
20.29
231.72
298.46
1,098.54
78.47
258.94
486.50
47.70
46.39
37.44
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Dave's Construction, Inc.
6126 Franklin Road
Boise, Idaho 83709

CONTINUED - up m bed

QNTY

UNIT COST

TOTAL

2.00 EA@
4.00 EA@
5.00 EA@
5.00 EA@
60.00 LF@
6.00 LF@
7.00EA@
7.00 EA@
38.49 LF@
15.42 LF @
53.91 LF@
12.00 LF@
34.00 LF@
34.00 LF@
34.00 LF@
1.00 EA@
240.00 SF@
30.00 EA@
1.00 EA@
1,483.05 CF @
240.00 SF@
30.00 SF@
2.00 EA@

35.29=
30.24=
15.76=
6.17=
3.18 =
5.43 =
8.52=
18.92 =
2.51=
0.24=
0.87=
1.41 =
4.70=
0.61 =
2.18 =
254.14 =
0.74=
18.46 ==
23.61 ==
0.05=
4.24=
1.22=
297.40 =

70.58
120.96
78.80
30.85
190.80
32.58
59.64
132.44
96.61
3.70
46.90
16.92
159.80
20.74
74.12
254.14
177.60
553.80
23.61
74.15
1,017.60
36.60
594.80

DESCRIPTION
743.
744.
745.
747.
748.
749.
750.
751.
752.
753.
754.
755.
756.
758.
759.
761.
762.
764.
765.
767.
763.
766.
972.

Bifold door set - (4 slabs only) - Double Detach & reset
Paint bifold door set - slab only - 2 coats (per side)
Door lockset - Detach & reset
Clean door hardware - Heavy
114"
R&R Casing - oversized - 3 1/4"
R&R Window stool & apron
Clean door 1 window opening (per side)
Paint door or window opening - 2 coats (per side)
R&R Baseboard - 3 114"
Clean baseboard
Paint baseboard - two coats
Closet rod - Detach & reset
Shelving - Detach & reset
Clean shelving - wood
Seal & paint wood shelving, 12"- 24" width
R&R Ceiling fan & light
R&R Carpet pad - High grade
Clean window unit (per side) 21 - 40 SF - Heavy
Window blind - horizontal or vertical - Detach & reset
Deodorize building - Ozone treatment
R&R Carpet - High grade
Clean window blind - horizontal or vertical - Heavy
R&R Vinyl window - double hung, 13-19 sf

Ceiling Height: S'

N.BEDROOM
DESCRIPTION
768. Rewire - average residence - copper wiring
769. Electrician - per hour
770. R&R Phone 1 low voltage copper wiring
772. ELECTRICAL
775. R&R Outlet
776. R&R Switch
56. R&R 112" drywall- hung, taped, floated, ready for paint
LINFORD3

197.83
6.00
60.00
60.00
6.00
2.00
622.72

QNTY

UNIT COST

TOTAL

SF @
HR@
LF@
EA@
EA@
EA@
SF@

3.00=
60.00 =
0.81 =

593.49
360.00
48.60
0.00
79.74
26.70
871.81

13.29=
13.35 ==
1.40=
12/9/2008
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Dave's Construction, Inc.
6126 Franklin Road
B<lise, Idaho 83709

CONTINUED - N. BEDROOM

DESCRIPTION
92. Paint the walls and ceiling - two coats
777. R&R Phone, TV, or speaker outlet
778. R&R Ductwork - flexible - insulated - 8" round
780. R&R Cold air return cover - Large
781. R&R Heat/AC register
782. R&R Blown-in insulation - 14" depth - R38
783. Drywall repair - Minirnwn charge
784. Clean the surface area - Heavy
788. Seal/prime the surface area - one coat (white pigmented shellac)
785. Seal/prime the surface area - one coat
794. Clean door (per side)
789. Interior door - Detach & reset
790. Paint door slab only - 2 coats (per side)
791. Bifold door set - (4 slabs only) - Double Detach & reset
792. Paint bifold door set - slab only - 2 coats (per side)
793. Door lockset - Detach & reset
787. Clean door hardware - Heavy
933. Clean door 1
/ window opening (per side)
795. Paint door or window opening - 2 coats (per side)
796. Clean baseboard
797. Paint baseboard - two coats
798. Closet rod - Detach & reset
799. Shelving - Detach & reset
800. Clean shelving - wood
934. Seal & paint wood shelving, 12"- 24" width
801. Seal & paint wood shelving, 12"- 24" width window seat
802. R&R Ceiling fan & light
803. R&R Carpet pad - High grade
804. R&R Carpet - High grade
805. Clean window unit (per side) 21 - 40 SF
806. Window blind - horizontal or vertical - Detach & reset
807. Deodorize building - Ozone treatment

stor-attic
LINFORD3

QNTY

UNIT COST

TOTAL

622.72 SF@
2.00 EA@
5.00 LF@
1.00 EA@
1.00 EA@
197.83 SF @
1.00 EA@
1,067.96 SF @
1,067.96 SF @
1,067.96 SF @
8.00 EA@
1.00 EA@
2.00 EA@
2.00 EA@
4.00 EA@
5.00 EA@
10.00 EA@
8.00 EA@
8.00 EA@
63.22 LF@
63.22 LF@
12.00 LF@
40.00 LF@
40.00 LF@
40.00 LF@
40.00 LF@
1.00 EA@
210.00 SF@
210.00 SF@
2.00 EA@
2.00 EA@
1,582.63 CF @

0.62=
21.67 =
6.07=
31.77 =
20.29 =
1.61 =
260.00 =
0.29=
0.38 =
0.33 =
4.77=
46.39 =
18.72 ==
35.29=
30.24=
15.76 =
6.17=
8.52=
18.92 =
0.24=
0.87=
1.41 =
4.70=
0.61 =
2.18=
2.18=
254.14 =
0.74=
4.24=
=
13.16 =
23.61 =
0.05=

386.09
43.34
30.35
31.77
20.29
318.51
260.00
309.71
405.82
352.43
38.16
46.39
37.44
70.58
120.96
,, 78.80
61.70
68.16
151.36
15.17
55.00
16.92
188.00
24.40
87.20
87.20
254.14
155.40
890.40
26.32
47.22
79.13

Ceiling Height: 8'
12/9/2008
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Dave's Construction, Inc.
6126 Franklin Road
Boise, Idaho 83709

DESCRIPTION
808.
809.
814.
810.
813.

R&R Sheathing - plywood - 1/2"
112" CDX
Remove Blown-in insulation - Machine removal
Seal floor or ceiling joist sys. (white pigmented shellac)
R&R Blown-in insulation - 14" depth - R38
Deodorize building - Ozone treatment

135.00
362.08
362.08
362.08
2,896.68

QNTY

UNIT COST

TOTAL

SF@
SF@
SF @
SF@
SF@
CF @

1.35 =
1.31 =
0.75 =
1.61=
0.05=

182.25
474.32
271.56
582.95
144.83

Stair lnding
Missing Wall:

Ceiling Height: 17'

1-5'2" X 0'0"

Opens into Exterior

FloorlCeiling
Goes to Floor/Ceiling

DESCRIPTION
819. R&R Blown-in insulation - 14" depth - R38
820. Remove General Demolition - per hour
821. Seal stud wall for odor control (white pigmented shellac)
822. Seal/prime the surface area - one coat
X 12" - installed (pine)
823. R&R Trim board - 1" x
824. R&R Trim board - 1" x 6" - installed (pine)
825. Seal & paint baseboard, oversized - three coats
66. R&R 1/2"
112" drywall- hung, taped, floated, ready for paint
826. Add for bullnose (rounded) comers
827. Drywall Installer 1
/ Finisher - per hour extra for stairs and high
work
828. Clean the surface area - Heavy
Seallprime the surface area - one coat (white pigmented shellac)
829. Seal/prime
100. Paint the surface area - two coats
830. R&R Trim board - 1" x 6" - installed (hardwood - oak or =)
831. R&R Trim board - 1" x 4" - installed (hardwood - oak or =)
832. Stain & finish stair skirt/apron
833. R&R Handrail- wall mounted - hardwood
834. Stain & finish handrail- wall mounted
835. R&R Carpet pad - High grade
836. R&R Carpet - High grade
837. Step charge for "waterfall" carpet installation
838. R&R Light fixture
839. Deodorize building - Ozone treatment

QNTY

UNIT COST

TOTAL

110.25
4.00
225.00
196.07
90.00
40.00
180.00
360.00
360.00
8.00

SF@
HR@
SF@
SF@
LF@
LF@
LF@
SF@
SF@
HR@

1.61 =
29.00=
0.56=
0.33 =
6.71 =
3.47=
1.40 =
1.40 =
0.10=
37.60=

177.50
116.00
126.00
64.70
603.90
138.80
252.00
504.00
36.00
300.80

196.07
410.25
410.25
32.00
64.00
96.00
18.00
18.00
196.07
196.07
14.00
1.00
1,568.56

SF@
SF@
SF@
LF@
LF@
LF@
LF@
LF@
SF@
SF@
EA@
EA@
CF @

0.29=
0.38=
0.62=
4.75=
3.52=
4.78=
9.73 =
1.28 =
0.74=
4.24=
5.32=
52.83 =
0.05=

56.86
155.90
254.36
152.00
225.28
458.88
175.14
23.04
145.10
831.34
74.48
52.83
78.43

QNTY

UNIT COST

TOTAL

Roof
DESCRIPTION
LINFORD3
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Dave's Construction, Inc.
6126 Franklin Road
Boise, Idaho 83709

CONTINUED - Roof

QNTY

UNIT COST

TOTAL

EA@
SQ@
SF @
HR@
HR@
SF @
EA@
HR@
SF @
SF@
SF@
SF @
SF@

366.87 =
39.46 =
0.33 =
29.00=
29.00=
1.31 =
29.00 =
26.86 =
1.28 =
1.15 =
0.75=
1.35 =

2,201.22
789.20
478.50
1,450.00
870.00
2,292.50
290.00
1,074.40
2,432.00
920.00
1,200.00
54.00

6.00 HR@
60.00 LF@

37.72 =
1.56 =

226.32
93.60

HR@
LF@
LF@
LF@
HR@
SF @
LF@
EA@
SF@
SF@
HR@
SF@
LF@
SF@
LF@
EA@
LF@
EA@
SQ@
SQ@
LF@

37.72 =
=
8.67=
7.18 =
=
1.89 =
=
37.72 =
1.13 =
2.53 =
=
384.39 =
1.36 =
1.35 =
42.32 =
3.48=
2.71 =
=
0.84=
0.87=
20.74 =
=
22.03 =
=
47.62=
392.51 =
=
28.68 =
5.38=

150.88
762.96
4,509.04
45.36
75.44
1,356.00
70.84
384.39
130.56
172.80
169.28
334.08
173.44
80.64
55.68
20.74
220.30
47.62
8,945.30
653.62
376.60

DESCRIPTION
844. Remove Dumpster load - Approx. 20 yards, 4 tons of debris
845. Remove Tear off, haul and dispose of wood shingles
112" CDX removal
846. Remove Sheathing - plywood - 1/2"
847. Remove General Demolition - per hour
848. Demolition Laborer - per hour for second story
849. Remove Blown-in insulation - Machine removal
850. batt insulation removal
851. Cleaning Technician - per hour vaccum roof trusses adn cavities
939. Seal truss system (white pigmented shellac) - 6 to 8/12
8112
852. Seal truss system (white pigmented shellac) - up to 5/12
853. Seal floor or ceiling joist sys. (white pigmented shellac)
854. R&R Sheathing - plywood - 1/2"
112" CDX reinforce gussets @ top of
cord of foUr
foIlr trusses
855. Carpenter - General Framer - per hour labor for gussets
856. R&R 2" x 4" lumber (.667 BF per LF) sister top cord of
southwest living room truss - each side
857. Carpenter - General Framer - per hour estra labor for truss repair
6. R&R Girder truss - 6/12
6112 slope
858. R&R Truss - 10/12
10112 slope
862. R&R 2" x 6" lumber (1 BF per LF) frame for skylight
860. Carpenter - General Framer - per hour tie into existing roof
-112"
867. R&R Sheathing - waferboard -1/2"
864. R&R Flashing, 14" wide for skylight
865. R&R Skylight - double dome fixed, 9.1 - 12.5 sf
866. R&R Stud wall- 2" x 4" - 16" oc reframe chimney
940. R&R Sheathing - plywood - 1/2"
112" CDX reframe chimney
868. Finish Carpenter - per hour for chimney
869. R&R Siding - shiplap - pine or equal
870. R&R Trim board - 1"
I" x 4" - installed (pine)
871. Seal & paint wood siding
872. Seal & paint trim
873. R&R Flashing - pipe jack
874. R&R Furnace vent - double wall, 6"
875. R&R Furnace vent - rain cap and storm collar, 6"
876. R&R Wood shakes - medium hand split
877. R&R Additional charge for steep roof - 7/12 to 9/12 slope
878. Ridge cap - wood shake shingles
LINFORD3

6.00
20.00
1,450.00
50.00
30.00
1,750.00
10.00
40.00
1,900.00
800.00
1,600.00
40.00

4.00
88.00
628.00
24.00
2.00
1,200.00
28.00
1.00
96.00
128.00
4.00
96.00
64.00
96.00
64.00
1.00
10.00
1.00
22.79
22.79
70.00

12/9/2008
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Dave's Construction, Inc.
6126 Franklin Road
Boise, Idaho 83709

CONTINUED - Roof

DESCRIPTION
879.
880.
881.
882.
883.

R&R Batt insulation - 4" - Rll
R11
R&R Ductwork - hot or cold air - Extra large size
R&R Ductwork - flexible - insulated - 6" round
R&R Ductwork - flexible - insulated - 12" round
Crane and operator - 14 ton capacity - 65' extension boom

700.00
12.00
31.00
98.00
8.00

QNTY

UNIT COST

TOTAL

SF@
LF@
LF@
LF@
HR@

0.75=
32.91 =
5.44=
7.37=
102.37 =

525.00
394.92
168.64
722.26
818.96

Ceiling Height: 8'

tarpeing
QNTY

UNIT COST

TOTAL

250.00 LF@

1.56=

390.00

2.00=
33.91 =
2.02=
37.72 =

400.00
271.28
. 404.00
301.76

DESCRIPTION
884. R&R 2" x 4" lumber (.667 BF per LF) temporary framing for
tarping roof
885. Tarp - all purpose poly - per sq ft (labor and material) heavy duty
886. Carpentry - General Laborer - per hour place and repair tarps
887. R&R 1" x 4" lumber (.333 BF per LF) battens for tarp
888. Carpenter - General Framer - per hour remove temporary
weatherproofing

200.00
8.00
200.00
8.00

SF@
HR@
LF@
HR@

Ceiling Height: 8'

crawlspace
DESCRIPTION
889. Remove General Demolition - per hour remove crawlspace
insulation
890. R&R Batt insulation - 6" - R19
891. Moisture protection for crawl space - visqueen
892. Deodorize building - Ozone treatment

QNTY

UNIT COST

TOTAL

16.00 HR@

29.00 =

464.00

250.00 SF@
250.00 SF@
5,960.70 CF @

1.02 =
0.24=
0.05=

255.00
60.00
298.04

Ceiling Height: 8'

elevation
DESCRIPTION
893. Clean with pressure/chemical spray patio, driveway, walkways
894. Painter - extra per hour two story work
LINFORD3

QNTY
2,000.00 SF @
8.00 HR@

UNIT COST

TOTAL

0.25=
40.57 =
12/9/2008
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Dave's Construction, Inc.
6126 Franklin Road
Boise, Idaho 83709

CONTINUED - elevation

QNTY

UNlTCOST
UNIT
COST

TOTAL

16.00 HR@
8.00DA@
500.00 SF @
500.00 SF@
967.00 LF@
300.00 SF@
2,200.00 SF @
2.00 EA@
2.00 EA@
350.00 LF@
560.00 SF@
127.00 LF@
127.00 SF@
36.00 LF@
55.00 LF@
25.00 LF@
25.00 LF@

44.44=
89.58 =
0.84=
0.25=
0.87=
1.35=
0.84=
53.68 =
35.02 =
3.00=
3.77=
7.96=
3.33 =
4.25=
3.36 =
0.98=
4.79=

711.04
716.64
420.00
125.00
841.29
405.00
1,848.00
107.36
70.04
1,050.00
2,111.20
1,010.92
422.91
153.00
184.80
,
, 24.50
119.75

QNTY

UNIT COST

TOTAL

HR@
EA@
HR@
EA@
MO
@
EA@
EA@
HR@
EA@

26.86 =
1,197.00 =
26.86 =
34.39 =
132.37 =

429.76
1,197.00
26.86
412.68
794.22

50.00 =
366.87 =

0.00
0.00
7,500.00
2,201.22

DESCRIPTION

895.
896.
897.
898.
899.
900.
901.
902.
903.
904.
905.
906.
907.
908.
909.
910.
911.

Siding Installer -extra per hour two story work
Two ladders with jacks and plank (per day)
Seal & paint wood siding north elevation dormer, soffit and facia
Clean siding - wood north elevation dormer, soffit, trim
Seal & paint trim
Prime & paint exterior soffit - wood
Seal & paint wood siding
R&R Attic vent - gable end - metal - 14" x 24"
R&R Soffit vent
R&R Trim board - 1" x 4" - installed (cedar)
R&R Siding - shiplap - cedar
R&R Trim board -1" x 10" - installed (cedar)
R&R Soffit - wood
R&R Soffit - box framing - 2' overhang
R&R Soffit - box framing - l'
I' overhang
Prime & paint gutter / downspout
R&R Gutter / downspout - aluminum - up to 5"

Miscellaneous
DESCRIPTION

362.
968.
363.
364.
365.

Cleaning Technician - per hour
R&R Intruder alarm panel and system
Cleaning Technician - per hour
Clean ductwork - Interior - Heavy clean (PER REGISTER)
Temporary toilet (per month)

16.00
1.00
1.00
12.00
6.00

366.
367.
368.
369.

Taxes, insurance, permits & fees (Bid item)
ArchitecturallDrafting
Architectura1/Drafting fees (Bid item)
Administrative/supervisor labor charge (Bid item)
Remove Dumpster load - Approx. 20 yards, 4 tons of debris

44.67
1,800.00
150.00
6.00

LINFORD3

12/9/2008
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Dave's Construction, Inc.
6126 Franklin Road
Boise, Idaho 83709

Grand Total Areas:
7,590.91 SF Walls
3,254.19 SF Floor
SF Long Wail
96.00 SFLongWaIl

3,202.14 SF Ceiling
361.58 SYFlooring
64.00 SF Short Wall

3,170.04 Floor Area
7,018.36 Exterior Wall Area

1,290.13 Total Area
830.80 Exterior Perimeter of
Walls

2,869.77 Surface Area
66.00 Total Ridge Length

28.70 Number of Squares
0.00 TotaI Hip Length

LINFORD3

Wails and Ceiling
10,793.05 SF WaIls
902.72 LF Floor Perimeter
897.71 LF Ceil. Perimeter
9,507.51

Wail Area
Interior WaIl

218.96 Total Perimeter Length

12/9/2008
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Dave's Construction, Inc.
6126 Franklin Road
Boise, Idaho 83709

Summary
Line Item Total
Material Sales Tax

@

6.000% x

70,831.54

219,603.14
4,249.89

Subtotal
Overhead
Profit

@
@

10.0% x
10.0% x

223,853.03
223,853.03

223,853.03
22,385.30
22,385.30

Replacement Cost Value

$268,623.63

Net Claim

$268,623.63

Dave's Construction, Inc.

LINFORD3

12/9/2008
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Dave's Construction, Inc.
6126 Franklin Road
Boise, Idaho 83709

Recap by Room
Estimate: LINFORD3
Area: Main Level
DINNING
kitchen
living
office
fire chase
LAUNDRY
MSTRBDRM
haU bath
m bathl
GARAGE
HALL
haU2
Entry/Foyer
EntrylFoyer

12,227.92
5,422.08
6,846.41
31,686.02
3,400.31
646.56
1,916.13
8,976.60
1,572.65
5,652.14
22,117.55
1,346.83
2,387.15
4,914.33
3,357.80
3,074.57
382.20

5.57%
2.47%
3.12%
14.43%%
14.43
1.55%
0.29%
0.87%
4.09%
0.72%
2.57%
10.07%
0.61%
1.09%
2.24%
1.53%
1.40%
0.17%

115,927.25

52.79%

8,119.02
6,666.03
5,349.48
7,854.49
6,738.70
1,655.91
5,003.34
35,737.09
1,767.04
1,077.04
11,146.01
12,561.74

3.70%
3.04%
2.44%
3.58%
3.07%
0.75%
2.28%
16.27%
0.80%
0.49%
5.08%
5.72%

103,675.89

47.21%

Subtotal of Areas

219,603.14

100.00%

Total

219,603.14

100.00%,
100.00%1

FAMILY

CLOSET 2
m closet
Area Subtotal: Main Level
Area: second story
SBEDROOM
hall-chase
bathroom
upm bed
N.BEDROOM
stor-attic
Stair lnding
Roof
tarpeing
crawlspace
elevation
Miscellaneous
Area Subtotal: second story

LINFORD3
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Dave's Construction, Inc.
,

6 126 Franklin Road
Boise, Idaho 83709

Recap by Category
O&PItems
O&Pltems
APPLIANCES
CABINETRY
CONT: CLEAN ~-'\PPLIANCES
~-'\PPLIANCES
CDC
CONT:CLEAN-GENERALITEMS
CLEANING
CONCRETE & ASPHALT
DMO
DOORS
DRYWALL
ELECTRICAL
ELS
HEAVY EQUIPMENT
FLOOR COVERING - CARPET
FLOOR COVERING - VINYL
FLOOR COVERING - WOOD
PERMITS AND FEES
FUaSHCARPENTRY/~ORK
CARPENTRY 1 TRIMWORK
FINISH
FINISH HARDWARE
FIREPLACES
FRAMING & ROUGH CARPENTRY
HEAT, VENT & AIR CONDITIONING
INSULATION
LABOR ONLY
LIGHT FIXTURES
MASONRY
MOISTURE PROTECTION
NIT.RRORS&SHOWERDOORS
NITRRORS&SHOWERDOORS
PLUMBING
PAINTING
ROOFING
SCAFFOLDING
SIDING
SOFFIT, FASCIA, & GUTTER
TILE
TMP
WINDOWS - SKYLIGHTS
WINDOW TREATMENT
WINDOWS - VINYL
LINFORD3

Total Dollars

%

41.79
8,745.,94
8,745
..94
202.,02
203.46
291.21

0.02%
3.26%
0.08%
0.08%
0.11%
4.45%
1.19%
8.67%
4.39%
3.63%
2.07%
0.89%
0.30%
5.85%
0.34%
0.74%
1.38%
2.77%
0.27%
1.40%
3.76%
5.19%
1.58%
6.00%
0.75%
1.40%
0.02%
0.03%
0.24%
14.18%
3.34%
0.27%
0.89%
0.30%
0.32%
0.84%
0.14%
0.22%
0.42%

11,946.~0
11,946.~0

3,189.16
23,29~.65
23,29~.65

~~ ? 'b'1f\ .l\<!l
.~<!l

11,79].54
9,74:7.78
5,559.44
_2,39:4.00
818.96
15,701;67
917,.99
1,992.50
3,700•00
7,435.95
728.65
3,761.78
10,101.46
13,949.64
4,243.45
7
- 16,107.14
2,013.87
3,750.00
60.00
72.45
648.93
38,096.68
8,969.37
716.64
2,378.98
817.58
850.54
2,253.18
366.92
t¥~(.12
t¥~(.12
- 585.02 \to
1,137.20
12/9/2008
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Dave's Construction, Inc.
6126 Franklin Road
Boise. Idaho 83709

O&PItems
O&Pltems
WATER EXTRACTION & REMEDIATION
Subtotal
Material Sales Tax
Overhead
Profit

O&P Items Subtotal

LINFORD3

@
@
@

6.000%
10.0%
10.0%

Total Dollars

0/0
0./0

17.30

0.01%

219,603.14

81.75%

4,249.89
22,385.30
22,385.30

1.58%
8.33%
8.33%

268,623.63

100.00%

12/9/2008
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OR\G'\NAL
Neil D. McFeeley, ISB #3564
Corey J. Rippee, ISB #6803
EBERLE, BERLIN, KADING, TURNBOW &
MCKLVEEN,CHARTERED
1111 West Jefferson Street, Suite 530
Post Office Box 1368
Boise, Idaho 83701
Telephone: (208) 344-8535
Facsimile: (208) 344-8542
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16 2011
FEB 16
CHRISTOPHER D. RICH, Clerk
By STEPHANIE VIDAK
DEPUTY

Attorney for Defendants
and Third-Party Plaintiffs

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF ADA

DA
VE'S INC., an Idaho Corporation doing
DAVE'S
business as Dave's Construction,
Plaintiff,
v.

D. RICHARD LINFORD and LINDSEY
LINFORD, husband and wife,
Defendants.

Case No. CV OC 0915542

AFFIDAVIT OF COREY J. RIPPEE IN
SUPPORT OF THE LINFORDS'
RESPONSE TO THIRD-PARTY
DEFENDANT STATE FARM FIRE
AND CASUALTY COMPANY'S
MOTIONS FOR PARTIAL
SUMMARY JUDGMENT AND
LINFORDS' CROSS-MOTION FOR
PARTIAL SUMMARY JUDGMENT
AGAINST STATE FARM

D. RICHARD LINFORD and LINDSEY
LINFORD, husband and wife,
Third-Party Plaintiffs,
v.

STATE FARM FIRE AND CASUALTY
COMPANY, an Illinois corporation,
Third-Party Defendant.

AFFIDAVIT OF COREY J. RIPPEE IN SUPPORT OF THE LINFORDS' RESPONSE TO STATE
FARM'S MOTIONS FOR PARTIAL SUMMARY JUDGMENT AND LINFORDS' CROSS-MOTION FOR
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D. RICHARD LINFORD and LINDSEY
LINFORD, husband and wife,
Counterclaimants,
v.

DAVE'S INC., an Idaho Corporation doing
business as Dave's Construction,
Counterdefendant.
STATE OF IDAHO )
: ss
)
County of Ada
COREY 1.
J. RIPPEE, being first duly sworn upon oath, deposes and says:
1.

I am an attorney with the law firm of Eberle, Berlin, Kading, Turnbow &

McKlveen, Chartered, attorneys of record for the Defendants/Third-Party Plaintiffs/Counterclaimants in the above-captioned matter. As such, I am familiar with the facts of this case and
make this affidavit based on my own personal knowledge.
2.

Attached hereto as Exhibit "A" is a true and correct copy of correspondence I sent

to State Farm Insurance Company, dated September 9, 2009, without enclosures.
3.

Attached hereto as Exhibit "B" is a true and correct copy of correspondence I sent

to State Farm Insurance Company, dated January 19,2010, without enclosures.
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the above and foregoing document
was served upon the following attorney this 16th day of February, 2011, as indicated below and
addressed as follows:
David P. Claiborne
Ringert Law Chartered
Post Office Box 2773
Boise, Idaho 83701-2773

D U.S. Mail
[gJ Hand Delivery

D Facsimile (208) 342-4657
D Email: dpc@ringertlaw.com

Attorneys for Dave's, Inc.

James D. LaRue
ELAM & BURKE, P.A.
251 West Front Street, Suite, 300
Post Office Box 1539
Boise, Idaho 83701-1539

D U.S. Mail
[gJ Hand Delivery
D Facsimile (208) 384-5844
D Email: JDL@elamburke.com

Attorneys for State Farm Fire and Casualty Co.

AFFIDAVIT
AFFIDA VIT OF COREY J. RIPPEE IN SUPPORT OF THE LINFORDS' RESPONSE TO STATE
FARM'S MOTIONS FOR PARTIAL SUMMARY JUDGMENT AND LINFORDS' CROSS-MOTION FOR
PARTIAL SUMMARY JUDGMENT - Page 3 (48020-1 /00202862.000)
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EBERLE, BERLIN, KADING, TURNBOW & McKL VEEN,
CHARTERED
ATTORNEYS AND COUNSELORS AT LAW
BOISE PLAZA
1111 WEST JEFFERSON STREET, SUITE 530
POST OFFICE BOX 1368
BOISE, IDAHO 83701

TELEPHONE
(208) 344-8535

FACSIMILE
(208) 344-8542
344·8542

COREY J. RIPPEE
E·MAIL: crippee@eberle.coJil
crippee@eberle.com
E-MAIL:

September 9, 2009

VIA CERTIFIED MAIL, RETURN RECEIPT REQUESTED,
AND VIA REGULAR U.S. MAIL,
AND VIA FACSIMILE: (888) 251-6069
Ross Sheridan
Todd Collins
State Farm Insurance
PO BOX 437
DuPont, W
A 98327-0437
WA
Re:

Tender ofDefense
of Defense Pursuant to Insurance Policy
Your Insured: Richard and Lindsey Linford
Your Policy No.: 12-BX-7416-6
EBKT&M File No.: 48020-1

To Whom It May Concern:
Please be advised that this law firm represents Richard and Lindsey Linford (the
"Linfords"). In such capacity, we are hereby tendering the enclosed lawsuit to you
and request that you provide the Linfords with immediate defense and
indemnification under the terms of the policy with respect to the enclosed lawsuit.
As your records should indicate, the Linfords' home was damaged by fire on
January 17, 2007. On March 20, 2007, the Linfords contracted with a local
contractor, Dave's Inc., to rebuild their home based upon a State Farm estimate.
The State Farm estimate and the contract amount were identical at $153,751.40.
This estimate has subsequently been increased to $197,065.67 based upon cost
information provided to and approved by State Farm. According to the Linfords'
calculations, to date, Dave's, Inc., has performed $160,661.25 of the repair work but
has only been paid $159,494.16. The remaining $36,404.42 has been paid to the
Linfords to reimburse them for costs that they did not have Dave's, Inc., perform or
for costs that they personally paid themselves.
EXHIBIT

iI~
A
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State Farm Insurance
September 9, 2009
Page 2 of3

On May 10, 2007, the Linfords entered into another contract with Dave's,
Inc., to perform additional remodeling on their home that was not needed to correct
damage due to the fire. The Linfords acknowledged and agreed that this additional
work would not be covered by their State Farm insurance policy. The Linfords also
notified the insurance adjuster of their May 10, 2007, contract with Dave's, Inc.
According to the Linfords' calculations, to date, Dave's, Inc., has performed
$81,712.91 worth of additional, uncovered work under the May 10,2007 contract.
The Linfords, however, have only paid Dave's, Inc., $73,390.10 due to holdbacks
and punch list items that have not yet been completed for both the insured work and
additional remodeling.
On November 2, 2008, the Linfords provided Dave's, Inc., with a punch list
for both the structural damage that was insured and replaced by State Farm and the
additional work that Dave's, Inc., performed for the Linfords. Dave's, Inc., has not
completed any of this work.
Dave's, Inc., filed the enclosed lawsuit against the Linfords on August 13,
2009. The Complaint does not differentiate between what is owed under either
contract and instead asserts that the Linfords owe Dave's, Inc., $91,357.82. The
Linfords do not agree with Dave's, Inc., calculations, but they do contend that the
lawsuit relates solely to the March 20, 2007 contract for the insured loss.
The Linfords have spent an exorbitant amount of time reconciling Dave's,
Inc., invoices. The owner of Dave's, Inc., does not dispute the Linfords'
reconciliation as to the allocation of the invoices between the two contracts.
Further, he has made it clear that his dispute is with the software the State Farm
employs to generate its estimates. Based upon these admissions, it is respectfully
submitted that Dave's, Inc., dispute is with State Farm for the covered loss under
the policy.
Accordingly, the Linfords are clearly entitled to defense and
Dave'S, Inc., if true,
indemnification under the policy as the allegations set forth in Dave's,
mean that State Farm has not fully repaired or replaced the insured property.
The Linfords were formally served with process of the enclosed lawsuit on
August 18, 2009. Pursuant to the Idaho Rules of Civil Procedure, the Linfords have
twenty (20) days within which to appear and answer the claim against it. We
therefore request your immediate attention to this matter.

000327

State Farm Insurance
September 9, 2009
Page 3 of3

If this transmittal to you does not satisfy the Notice of Claim required under the
applicable policy, please notify me in writing.
Thank you for your anticipated attention and cooperation on this matter.

Enclosures
cc (w/o ends.): client
00183885.000
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..
EBERLE, BERLIN, KADING, TURNBOW & McKLVEEN,
CHARTERED

COREY J. RIPPEE
crippee@eberie.com
E-MAIL: crippee@eberle.com

ATIORNEYS
ATTORNEYS AND COUNSELORS AT LAW
BOISE PLAZA
IIII W. JEFFERSON ST., STE. 530
POST OFFICE BOX 1368
BOISE, IDAHO 83701

TELEPHONE
(208) 344-8535

FACSIMILE
(208) 344-8542

January 19,2010
Via Facsimile (888) 251-6069
Via Regular
Mail
Via Certified Mail / Return Receipt Requested
#70073020000302347374

u.s.

Ross Sheridan
Todd Collins
State Fann Insurance
Post Office Box 437
DuPont, WA 98327-0437
Re:

Tender of Defense Pursuant to Insurance Policy
Lawsuit: Dave's Inc. v. Linford (Ada County Case CV DC 0915542)
Your Insured: Richard and Lindsey Linford
Your Policy No.: 12-BX-7416-6
EBKT&M File No.: 48020-1

Gentlemen:
As you know, this law firm represents Richard and Lindsey Linford (the "Linfords")
with respect to the above-entitled lawsuit. We previously provided you with a copy of the
Complaint filed in the lawsuit and requested that you provide the Linfords with immediate
defense to and indemnification of the lawsuit under the terms of the policy. I have attached
a copy of our initial tender of defense letter herewith for your review. You ultimately
denied our tender of defense. Based upon your denial, we intend to file the enclosed ThirdParty Complaint against State Farm. Before doing so, however, I wanted to request once
more that you provide the Linfords with immediate defense and indemnification under the
terms of the policy.
In its lawsuit, Dave's, Inc., claims that it was not fully paid for the work it
performed to repair the damage to the Linfords' home caused by the fire on January 17,
2007. The fire is clearly a covered occurrence under the policy, and State Farm has an
obligation to repair the home. Until Dave's, Inc., is fully compensated for its work, the
Linfords' home has not been repaired. State Farm's refusal to fully pay Dave's, Inc.,
and/or defend against Dave's, Inc., lawsuit is clearly a breach of the terms of the policy.

EXHIBIT

is
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State Farm Insurance
January 19, 2010
Page 2 0/2

The Linfords
Unfords would rather not file a lawsuit against State Farm. In order to preclude that
action, however, State Farm must agree to indemnifY
indemnitY and defend the Linfords
Unfords in the Dave's, Inc.,
lawsuit. It seems more cost effective to have only one lawyer defending this case. If you do not
indemnifY and defend the Linfords
Unfords in the Dave's, Inc., action, both State Farm and the
agree to indemnitY
Linfords will be retaining lawyers to defend the same case. Moreover, we feel strongly that State
Farm will ultimately have to reimburse the Linfords for any out of pocket expenses they incur to
defend against this lawsuit. We therefore formally request once again that you agree to
indemnify and defend the Linfords in the Dave's, Inc., lawsuit.
Please be advised that if I do not hear from you by Thursday, January 28, 2010, we will
file and serve the enclosed Third-Party Complaint.
Thank you for your anticipated attention and cooperation on this matter. Please feel free
to contact me with any questions or concerns you may have.

~C
JRippee
orey.

Enclosures
cc (w/o encls.): client
00189024.000
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DEPUTY
CEPUTY

Attorneys for DefendantslCounterclaimants
and Third-Party Plaintiffs
(

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF ADA

DAVE'S INC., an Idaho Corporation doing
business as Dave's Construction,

Case No. CV OC 0915542

Plaintiff,
v.

D. RICHARD LINFORD and LINDSEY
LINFORD, husband and wife,
Defendants.

DEFENDANTS/
COUNTERCLAIMANTSITHIRDPARTY PLAINTIFFS' REPLY IN
SUPPORT OF THEIR MOTION FOR
PARTIAL SUMMARY JUDGMENT

D. RICHARD LINFORD and LINDSEY
LINFORD, husband and wife,
Third-Party Plaintiffs,
v.

STATE FARM FIRE AND CASUALTY
COMPANY, an Illinois corporation,
Third-Party Defendant.

DEFENDANT/COUNTERCLAIMANTS/THIRD-PARTY PLAINTIFFS' REPLY MEMORANDUM IN
SUPPORT OF THEIR MOTION FOR PARTIAL SUMMARY JUDGMENT - Page 1 (48020-1 /00203013.000)
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D. RICHARD LINFORD and LINDSEY
LINFORD, husband and wife,
Counterclaimants,
v.

DAVE'S INC., an Idaho Corporation doing
business as Dave's Construction,
Counterdefendant.
COME NOW the Defendants/Counterclaimants/Third-Party Plaintiffs, D. Richard
Linford and Lindsey Linford (collectively the "Linfords"), by and through their attorneys of
record, Eberle, Berlin, Kading, Turnbow & McKlveen, Chtd., and hereby submit this Reply in
Support of their Motion for Partial Summary Judgment as follows:

I.

INTRODUCTION

The facts of this case are largely undisputed. Dave's admits that the Linfords hired it to
repair the fire damage to the Home pursuant to the Fire Damage Contract, and that the Linfords
hired Dave's to perform additional remodeling work to the Home pursuant to the Remodeling
Contact. Dave's Memorandum in Opposition to the Linfords' Motion for Summary Judgment, p.
2. It is also undisputed that Dave's drafted both the Fire Damage Contract and the Remodeling
Contract. The Linfords' Motion for Summary Judgment was based upon the express terms of the
two contracts and Dave's written responses to discovery. The Court needs to look no further
than the express terms of the Fire Damage Contract and the Remodeling Contract to render its
decision on the Linfords' Motion for Summary Judgment.
Instead of presenting a legal analysis of the express terms of the Fire Damage Contract
and the Remodeling Contract, Dave's argues that its subjective (and shifting) interpretation of
the terms of the two agreements creates a question of fact that precludes this Court from entering
summary judgment in favor of the Linfords. Dave's, however, does not argue that there is any
DEFENDANT/COUNTERCLAIMANTS/THIRD-PARTY PLAINTIFFS' REPLY MEMORANDUM IN
SUPPORT OF THEIR MOTION FOR PARTIAL SUMMARY JUDGMENT - Page 2 (48020-1 / 00203013.000)
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ambiguity in either contract and its subjective intent is simply irrelevant under controlling law.
Applying well-settled law to the facts of this case establishes that the Linfords are entitled to
summary judgment.
Before presenting their legal analysis, the Linfords must address several factual
misstatements presented by Dave's in its brief:
A.

Dave's states that "as of September 9, 2009, the Linfords admitted that Dave's was
owed at least $81,712.91 from the Linfords personally, and $160,661.25 from State
Farm for fire damage restoration." Id. at pp. 5-6.

This statement is based upon a letter from the Linfords' counsel to State Farm dated
September 9, 2009, which in relevant part reads as follows:
According to the Linfords' calculations, to date, Dave's, Inc.,
has performed $81,712.91 worth of additional, uncovered work
under the May 10, 2007 contract.
Yoest Aff, Exhibit B, p. 2 (emphasis added).

The letter in question was drafted before

written discovery had been initiated in this case.

Dave's statement that this is an

"admission" by the Linfords is misleading at best.
During the construction, Dave's "never separated its InVOICeS between the two
contracts" and the Linfords were "forced to estimate how much was due and owing under
the Remodeling Contract." Affidavit of Rich Linford in Support of the Linfords' Motion to
Amend ("First Linford Afr'),

~

14. Dave's has never disputed this. It is also undisputed

that the Linfords "did not know the total value of the work Dave's performed under the
Remodeling Contract, despite making repeated demands upon Dave's" to provide such
information. Id. at

~

16. On March 12,2010, Dave's, Inc., answered written discovery in this

case and stated that the value of its work under the Remodeling Contract was $48,721.23.
Affidavit of Corey J. Rippee in Support of the Linfords' Motion for Summary Judgment

DEFENDANT/COUNTERCLAIMANTS/THIRD-PARTY PLAINTIFFS' REPLY MEMORANDUM IN
SUPPORT OF THEIR MOTION FOR PARTIAL SUMMARY JUDGMENT - Page 3 (48020-1 /00203013.000)
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filed on January 27,2011 ("Rippee Afr'),1 Exhibit B. This response was the first information
that Dave's ever provided to the Linfords regarding the cost of its the work under the
Remodeling Contract, and the Linfords filed a counterclaim against Dave's after receiving this
response.
Contrary to Dave's assertion, the Linfords have never admitted the amount that Dave's is
owed. The Linfords asked Dave's on numerous occasions to identify the amount they owed
under the Remodeling Contract. Dave's refused to voluntarily provide such information before
this case was filed, which is simply astounding. The Linfords were then forced to estimate the
value of Dave's work under the Remodeling Contract so that they could properly pay Dave's for
its services under the Remodeling Contract.

After this case was filed, Dave's was legally

obligated to provide the requested information in response to written discovery. The Linfords
first became aware when they received Dave's discovery responses that the value of the work
performed by Dave's under the Remodeling Contract was far less than the amount the Linfords'
paid Dave's. Essentially, Dave's forced the Linfords to reconcile its bills and now is attempting
to create a question of fact based upon the Linfords' estimate of its work. Moreover, Dave's is
submitting that one statement made before this case was initiated is proof of an admission,
despite undisputed sworn statements to the contrary. Dave's is grossly misconstruing the record
in an obvious attempt to mislead the Court.
B.

Dave's states that the "Linfords admit" in their September 9, 2009 correspondence
that "they had only personally paid Dave's the sum of $73,390.10, and that State
Farm had only advanced $159,494.16 for payment to Dave's. As such, the Linfords
have admitted that Dave's is entitled to payment, at least, in the amount of
$242,374.16." Id. at p. 6.

These statements are once again misleading. As discussed above, the $73,390.10
was based upon the Linfords' estimate of the cost of the remodeling work.

I

Dave's

This affidavit is incorrectly identified in the caption as the Affidavit of Corey 1.
J. Rippee in Support of Motion for

DEFENDANT/COUNTERCLAIMANTS/THIRD-PARTY PLAINTIFFS' REPLY MEMORANDUM IN
SUPPORT OF THEIR MOTION FOR PARTIAL SUMMARY JUDGMENT - Page 4 (48020-1 /00203013.000)
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responses to the Linfords' discovery set forth the actual value of the work under the
Remodeling Contract, which was significantly lower than the amount the Linfords paid to
Dave's. The Linfords have filed a counterclaim against Dave's for the overpayment based
on Dave's responses to written discovery. Dave's' attempts to create a question of fact
misrepresent the record.

Further, Dave's citing of the Linfords' estimate without

recognizing these facts is completely unjustified.

c.

Dave's alleges that "the total amount of the services and materials provided by"
it equals $294.341.87, which "amount does not include any materials purchased
directly by the Linfords, or any services procured and paid for directly by [the]
Linfords." Id. at pp. 6-7.

A review of Dave's discovery responses to date shows that this statement is
completely fallacious. On March 12, 2010, in response to written discovery, Dave's first
itemized all work he performed under the Fire Damage Contract and Remodeling Contract.
Dave's also set forth the amount he alleged was due under each respective contract on a
spreadsheet entitled "Plaintiff's Analysis of Amount Due," which provides as follows:
Fire Damage Contract:

$245,620.64

Remodeling Contract:

$48,721.23

Rippee Aff, Exhibit B. Nowhere on this first "Plaintiff's Analysis of Amount Due" does
show a deduction or credit for the materials and services that the Linfords directly
purchased. Id.
On December 23, 2010, Dave's submitted an amended "Plaintiff's Analysis of
Amount Due" to reflect an increase in State Farm's estimate. However, Dave's analysis of
the amount due to it under each contract remained the same. Id.

Leave to Amend Answer to Include Counterclaim.

DEFENDANT/COUNTERCLAIMANTS/THIRD-PARTY PLAINTIFFS' REPLY MEMORANDUM IN
SUPPORT OF THEIR MOTION FOR PARTIAL SUMMARY JUDGMENT - Page 5 (48020-1 100203013.000)
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On December 30, 2010, in response to the Linfords' Second Set of written
discovery, Dave's admitted that the Linfords paid for approximately $23,668.68 worth of
materials and services. 2 Rippee Aff., Exhibit C, p. 11 (Request for Admission Nos. 21 and 22).
The Linfords filed the present Motion for Summary Judgment based upon these
admissions.
After receiving the Linfords' Motion for Summary Judgment, Dave's submitted an
affidavit in which Mr. Huddleston opines that Dave's is owed $294,341.87, which "amount
does not include any materials purchased directly by the [the Linfords], or any services
procured and paid for directly by [the Linfords].,,3
("Huddleston Aff'),

~

4.

Affidavit of Dave Huddleston

Mr. Huddleston's affidavit then attached a third "Plaintiffs

Analysis of Amount Due," which includes an "Amendment to Reflect Items paid by
Linfords." Id., Exhibit C. Dave's, however, did not reduce the amount it is owed based
upon its admission that the Linfords paid for certain items.

Rather, Dave's credits the

amount due under the Fire Damage Contract and adds this amount to the Remodeling
Contract. Dave's is essentially double-charging the Linfords for purchasing certain items
by first crediting the Fire Damage Contract then adding this amount to Remodeling
Contract. If the Linfords paid for these items, Dave's should credit the entire amount due
to it by the cost of those items.
Mr. Huddleston's affidavit then disputes Dave's prior testimony "that $48,721.23 is
the total amount due" to Dave's. Id. at

~

11. Mr. Huddleston unsuccessfully attempts to argue

The Linfords submit that they are entitled to a credit in excess of $23,668.68 for the materials and services they
paid for and/or for work that Dave's did not perform. For purposes of this Motion, however, Dave's has admitted
that $23,668.68 is not in dispute. The Linfords reserve the right to seek additional credits based upon further
discovery.
2

While not presently before this Court, Exhibit C attached to Dave's response to the Linfords' first set of discovery
purports to be "a summary prepared by [Dave's] depicting the work performed by [Dave's]." Rippee Aff, Exhibit A

3

DEFENDANT/COUNTERCLAIMANTS/THIRD-PARTY PLAINTIFFS' REPLY MEMORANDUM IN
SUPPORT OF THEIR MOTION FOR PARTIAL SUMMARY JUDGMENT - Page 6 (48020-1 /00203013.000)
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that the $48,721.23 charge for the Remodeling Contract was somehow generated by State Farm.
The record, however, clearly establishes that Dave's is the only party which set forth that
"$48,721.23" was the amount due under the Remodeling Contract. Rippee Aff, Exhibit B. It is
incredible that Mr. Huddleston would contradict his prior testimony and admit to the
contradiction in order to create a question of fact.
Mr. Huddleston's affidavit clearly contradicts Dave's two prior sworn testimonies
that the amount due under the Fire Damage Contract and the Remodeling Contract is
$245,620.64 and $48,721.23, respectively.

The Linfords submit that Mr. Huddleston's

affidavit is simply a "sham affidavit" manufactured in order to attempt to create a question
of fact. As such, the Linfords respectfully request that this Court disregard the portions of
Mr. Huddleston's affidavit that contradicts Dave's written responses to discovery. Tolmie
Farms, Inc. v. J R. Simplot Co., 124 Idaho 607, 610, 862 P.2d 299, 302 (1993).
II.

ARGUMENT

Despite Dave's attempts to create a factual question, the issue presented by the Linfords
in their Motion for Summary Judgment is simply one of the legal interpretations of separate,
unambiguous contracts, both of which were drafted by Dave's. The relevant provisions in the
respective contracts are as follows:
1.

The Fire Damage Contract:

Dave's agreed to furnish all material and perform all the labor
necessary to complete the following work: "Rebuild home from
fire damage, as for the State Farm Insurance estimate" of
"$153,751.40." Fire Damage Contract, p. 1 (emphasis in original).
2.

The Remodeling Contract:

Dave's agreed to furnish all material and perform all the labor
necessary to complete the following work: "Any and all changes
(Response to Interrogatory No. I). This "summary" includes the materials and services Dave's now admits the
Linfords purchased.

DEFENDANT/COUNTERCLAIMANTS/THIRD-PARTY PLAINTIFFS' REPLY MEMORANDUM IN
SUPPORT OF THEIR MOTION FOR PARTIAL SUMMARY JUDGMENT - Page 7 (48020-1 /00203013.000)
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that are not paid for by State Farm Ins. Co." Remodeling
Contract, p. 1 (emphasis in original).
Dave's argues that "based upon the totality" of these agreements "the parties have reached an
agreement that Dave's will provide construction services at the Home however directed by the
Linfords, and that the Linfords will pay Dave's for the expense of the same based upon a time
and materials plus 20% cost, subject to reduction in those amounts for any amounts State Farm
might pay to Dave's."

Dave's Memorandum in Opposition to the Linfords' Motion for

Summary Judgment, p. 13.

This is Dave's subjective interpretation of the meaning of the

respective contracts, and it is respectfully submitted that Dave's interpretation is not proper
evidence before this Court based upon the law.

A.

Overview of Contract Law.
"The interpretation of a written contract is a question of law." Fuller v. Equitable Sav.

and Loan Ass 'n, 718 F.2d 951, 952 (9 th Cir. 1983). "If a contract is clear and unambiguous, the

determination of a contract's meaning and legal effect are questions of law, and the meaning of a
contract and the intent of the parties must be determined from the plain meaning of the contract's
of Idaho Falls v. Home Indem. Co., 126 Idaho 604, 8607, 88 P.2d 383, 386 (1995).
words." City ofIdaho

"The overriding purpose in interpreting a contract is to give effect to the mutual intent of the
parties at the time the contract was made." Jeff D. v. Andrus, 899 F.2d 753, 760 (9 th Cir. 1989).
"In construing a contract, the court's objective is to ascertain and give effect to the intent of the
parties. If a contract is clear and unambiguous, the court gives effect to the language employed
according to its ordinary meaning." Dille v. Doerr Distributing Co., 125 Idaho 123, 125, 867
P.2d 997,999 (Ct. App. 1993). "Courts cannot make for the parties better agreements than they
themselves have been satisfied to make, and by a process of interpretation relieve one of the
parties from the terms which he voluntarily consented to; nor can courts interpret an agreement

DEFENDANT/COUNTERCLAIMANTS/THIRD-PARTY PLAINTIFFS' REPLY MEMORANDUM IN
SUPPORT OF THEIR MOTION FOR PARTIAL SUMMARY JUDGMENT - Page 8 (48020-1 /00203013.000)
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to mean something the contract does not itself contain." J R. Simplot Co. v. Chambers, 82 Idaho
104,109,350 P.2d 211, 214 (1960).
If a contract is ambiguous, the interpretation of the agreement is a question of fact which
Pasqua/i, 244 P.3d 1236, 1238 (Idaho 2010).
focuses upon the intent of the parties. Page v. Pasquali,

However, the determination of whether a contract is ambiguous is a question of law to be
determined by the court. Wooden v. First Sec. Bank ofIdaho,
of Idaho, 121 Idaho 98, 100, 822 P.2d 995,
997 (1991).

"Under Idaho law, a contract is ambiguous only if it is reasonably subject to

conflicting interpretation." Fuller, 718 F.2d at 952 (emphasis in original). Further, the court
must look solely to the face of the written agreement to determine whether the agreement is
ambiguous. Wardv. Puregro Co., 128 Idaho 366, 369, 913 P.2d 582,585 (1996). In the event a
contract provision is ambiguous it is well settled in Idaho that the contract "will be construed
most strongly against the party who prepared the contract." Walker v. American Cyanamid Co.,
130 Idaho 824, 831, 948 P.2d 1123, 1130 (1997).
B.

The Fire Damage Contract and Remodeling Contract are Clear and Unambiguous.
The Fire Damage Contract provides that Dave's will "Rebuild home from fire damage,

as for the State Farm Insurance estimate" of "$153,751.40." This provision is clear and
unambiguous: Dave's agreed to repair the fire damage caused to the Home as provided for in the
State Farm estimate.

Even clearer, the estimate at the time the Fire Damage Contract was

executed was $153,751.40, which is the stated value of the Fire Damage Contract. It is patently
obvious that the Fire Damage Contract was predicated upon the State Farm estimate. Had that
estimate not been revised, the total amount due to Dave's under the Fire Damage Contract, by its
express terms, would have been $153,751.40.
State Farm revised its estimate several times during the repair of the Home. However,
such revisions do not alter the Fire Damage Contract. Dave's obligations under the written
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agreement are clearly stated: it will repair the Home as for State Farm's estimate. Since the
estimate was revised to provide a stated value of $197,065.67, the Fire Damage Contract, by
its express terms, was also revised.
The Remodeling Contract is likewise clear and unambiguous. The Remodeling Contract
provides that Dave's will provide labor and materials for "Any and all changes that are not
paid for by State Farm Ins. Co."

The word "changes," by definition, clearly denotes a

transformation or to make different from.

As used in the Remodeling Contract, the word

"changes" means alterations to the Home that differ from the pre-fire condition of the Home, or
alterations that were not caused by the fire. If Dave's was simply repairing the fire damage
caused to the Home, then it is not a "change" and therefore not a part of the Remodeling
Contract.
The law is well settled that the "overriding purpose in interpreting a contract is to give
effect to the mutual intent of the parties at the time the contract was made." Jeff D., 899 F.2d at
760. At the time the Fire Damage Contract was executed the mutual intent of the parties was
clear: Dave's would repair the fire damage pursuant to the State Farm estimate. Had Dave's not
agreed to this, the Linfords would have hired another contractor. Why would the Linfords hire a
contractor who would not agree to repair the work covered by insurance based upon the amount
the insurance carrier agreed to pay?

Similarly, at the time the Remodeling Contract was

executed the mutual intent of the parties was clear: the Linfords' would pay Dave's for
"changes" to the pre-fire condition of the Home. This work would obviously not be covered by
insurance and the Linfords agreed to pay for it themselves. The Fire Damage Contract and the
Remodeling Contract are both clear and unambiguous, and their meaning and intent are clearly
set forth in the language used by the parties.
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C.

Dave's Subjective Interpretation of the Contracts is Irrelevant and Incorrect.
"Under Idaho law, a contract is ambiguous only if it is reasonably subject to conflicting

interpretation." Fuller, 718 F.2d at 952 (emphasis in original). In the event a contract provision
is ambiguous it is well settled in Idaho that the contract "will be construed most strongly against
the party who prepared the contract." Walker, 130 Idaho at 831,948 P.2d at 1130.
Dave's argues that the "Linfords incorrectly rely on the allocation and calculation of
State Farm as to the fire renovation ($197,065.67) when attempting to show the amount related
to the non-fire work.,,4

Dave's Memorandum in Opposition to the Linfords' Motion for

Summary Judgment, p. 9. Dave's further argues as follows:
It is clear, based upon the totality of the written agreements of the

parties, that it was their intention that Dave's would perform
whatever services, and install whatever materials, the Linfords'
requested and that all the costs thereof, as described in the
Remodeling Contract, that were not paid for by State Farm under
the homeowners' insurance policy would be paid for by the
Linfords. As a result, the determination made by State Farm as to
the amount it estimated, or actually paid, for damage it thought to
be covered by the Homeowners' Insurance Policy is irrelevant to a
determination of the amount owed by the Linfords to Dave's for
Dave's.
s. 5
the work Dave's performed by Dave'
Id. at pp. 11-12. Dave's next asserts that there is no written agreement between it and State

Farm, and the amount of the estimate "are not bids, invoices, or other agreements for a fixed
charge for the work.,,6 Id. at p. 13. Based upon these self-serving, subjective interpretations of
the Fire Damage Contract and the Remodeling Contract, Dave's boldly opines that "at the point
the Remodeling Contract is entered into" the parties have agreed that "the Linfords will pay
Dave's for the expense of the same based upon a time and materials plus 20% cost, subject to

This statement is false. The Linfords have relied solely upon Dave's admission as to value the work it provided
under the Remodeling Contract; the Linfords have not "allocated or calculated" the value ofthe remodeling work.
5 This assertion is a subjective interpretation of the contracts and is irrelevant based upon well-established law.
6 By its express terms, the Fire Damage Contract is bsuedd upon the State Farm estimate.

4
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reduction in those amount for any amounts State Farm might pay to Dave's.,,7 Id. None of these
assertions is supported by the express terms of the relevant contracts, nor can a reasonable
argument be made that either agreement can be interpreted in such a way to support these
conclusions.
As noted above, the Fire Damage Contract specifically refers to the State Farm estimate
and even quotes the value of the estimate. Dave's drafted the Fire Damage Contract, and used
words that tied the contract directly to the State Farm estimate. The amount to be paid to Dave's
under the Fire Damage Contract was clearly the amount of the State Farm estimate. The terms of

the Remodeling Contract required the Linfords to pay for all "changes" to the Home that were
not covered by the Fire Damage Contract. Dave's has admitted that the value of those changes
"48,721.23. " There is absolutely nothing that is ambiguous about these contracts, and even
was "48,721.23."

if there was, Dave's interpretation is not reasonable.
Dave's asserts that "at the point the Remodeling Contract is entered into," the parties
have agreed that "the Linfords will pay Dave's for the expense of the same based upon a time

and materials plus 20% cost, subject to reduction in those amount for any amounts State Farm
might pay to Dave's." Dave's is basically arguing that the Remodeling Contract supersedes and

replaces the Fire Damage Contract, which is not supported by the record. If that was indeed the
case, why not simply terminate the Fire Damage Contract? Dave's could have also drafted the
Remodeling Contract to provide that the Linfords would agree to pay for "Any and all work that
is not paid for by State Farm" rather than "all changes." Dave's, however, used the word
"changes," which has a specific meaning that cannot simply be ignored.

Again, this assertion is a subjective interpretation of the contracts and is irrelevant based upon well-established
law.

7
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The Verified Complaint filed by Dave's sheds further light on Dave's original
interpretation of the contracts. In its Verified Complaint, Dave's stated that the purpose of the
Remodeling Contract was to "renovate and remodel [the Home] as it related to other parts of
the [Home] that did not suffer fire damage." Verified Complaint,
Complaint,

~

~

9; Amended Verified

9 (emphasis added). This interpretation, which was Dave's (and the Linfords')

original interpretation of the Remodeling Contract, directly contradicts Dave's assertions in its
Memorandum in Opposition to the Linfords' Motion for Summary Judgment. Dave's cannot
create a question of fact simply by contradicting its prior testimony. Tolmie, 124 Idaho at 610,
862 P.2d at 302.

It is respectfully submitted that the relevant agreements are clear and

unambiguous and that Dave's current interpretation of those agreement is irrelevant.
D.

Based Upon the Express Terms of the Fire Damage Contract and the Remodeling
Contract, Dave's Has Been Paid in Full.
Dave's agreed to rebuild the Home "from fire damage, as for the State Farm Insurance

estimate." Fire Damage Contract, p. 1. The final revised estimate from State Farm provided that
the cost to repair the fire damage was $197,065.67 (the "Revised Estimate"). Based upon the
express terms of the Fire Damage Contract, Dave's would be entitled to no more than
$197,065.67 for its work under the Fire Damage Contract
During the construction of the Home, Dave's and the Linfords agreed that the Linfords
would pay for or supply some materials and labor that were included in the Revised Estimate as
part of the Fire Damage Contract. The value of the materials and labor that the Linfords paid for
and which Dave's does not dispute equals $23,668.68. Dave's is not entitled to receive payment
for those items that he was contractually obligated to provide which were instead paid for by the
Linfords. Therefore, based upon the express terms of the Fire Damage Contract and the parties'
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agreement that the Linfords would pay for certain materials and labor, Dave's would be entitled
to no more than $173,396.99 under the Fire Damage Contract.
In addition to the Fire Damage Contract, Dave's agreed to furnish materials and labor to
complete certain remodeling work on the Home pursuant to the Remodeling Contract. While the
Remodeling Contract does not specifically set forth an amount, Dave's has admitted in written
discovery that the value of its work under the Remodeling Contract equaled $48,721.23.
Based upon its admissions, the maximum amount that Dave's would be entitled to for its
work under both the Fire Damage Contract and the Remodeling Contract is $222,118.22. Dave's
has admitted that it has been paid a total amount of $232,884.27. Accordingly, it is respectfully
submitted that Dave's has been paid in full pursuant to the express terms of both the Fire
Damage Contract and the Remodeling Contract.

IV.

CONCLUSION

Based upon the foregoing, it is respectfully submitted that the Linfords should be
awarded summary judgment with respect to Dave's Complaint.

The Linfords respectfully

request that this Court hold as a matter of law that the Linfords did not breach either the Fire
Damage Contract or the Remodeling Contract and that Dave's has been paid in full for its work
under both contracts.
DATED this 23rd day of February, 2011.
EBERLE, BERLIN, KADING, TURNBOW
& McKLVEEN, CHARTERED

__________________
By~~~=======--_
By~~Z-~

orey J. ·ppee, ofthe firm
Attorneys for Defendants
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I. INTRODUCTION}

State Fann Fire and Casualty Company ("State Fann"), by and through its attorneys of
record, Elam & Burke, P.A.,
P .A., hereby submits this brief in support of its pending motions for
summary judgment on the third party and first party claims. 2 There are no genuine issues of
material fact in either of the pending dispositive Motions, and therefore, the Court may rule on
these Motions as a matter oflaw.
In addressing the Linfords' third party claims, the Court needs only to look at the subject
Policy and the Amended Verified Complaint filed by Dave's Inc. ("Dave's) against D. Richard
and Lindsey Linford (the "Linfords"). In reviewing Dave's Amended Complaint, it is clear that
Dave's claims against the Linfords do not stem from an accident or occurrence, but rather, stem
from the alleged breach of two contracts. Further, Dave's does not seek damages based on
bodily injury or property damage. Dave's only seeks the damages it allegedly incurred due to the
Linfords' failure to pay the amounts owed under the two contracts. Consequently, there is no
coverage for the claims that Dave's has asserted against the Linfords, which means State Fann
does not owe a duty to defend or a duty to indemnify.

} State Fann understands that, pursuant to Rule 8.l.b of the Local Rules of the District Court and Magistrate
Division for the Fourth Judicial District, a reply brief is not to exceed fifteen (15) pages. However, as a matter of
judicial economy, State Fann is only filing one reply brief in support of both of its pending motions for summary
judgment. While this reply brief may exceed the fifteen page limit, it is more efficient than filing two separate reply
briefs. Therefore, to the extent necessary, State Fann would request leave from the Court to file this reply brief.
2 The Linfords' Response to State Fann's Motions for Partial Summary Judgment and Memorandum in
Support of the Linfords' Cross-Motion for Partial Summary Judgment ("Response Brief') indicates that the Linfords
are seeking partial summary judgment against State Farm. However, to date, the Linfords have not filed such a
motion. Further, the Linfords should not be allowed to argue any such dispositive motion at the hearing on March 2,
2011, because the Response Briefwas filed 14 days prior to the hearing (not 28 days prior to the hearing as required
by I.R.C.P. 56(c». Ifnecessary, State Fann will address the Linfords' motion for partial summary judgment once a
hearing date has been scheduled.
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As to the Linfords' first party claims against State Farm, the undisputed facts clearly
show that the Linfords and State Farm agreed to set the amount ofloss under Coverage A of the
Policy by appraisal. Further, State Farm and the Linfords agreed that they would be bound by the
written appraisal by Mike Berkson. Consistent with the conditions of the Policy and the June
2010 Agreement, State Farm and the Linfords have resolved the Linfords' claims relating to the
amount of loss claimed under Coverage A of the Policy. Consequently, the Linfords' first party
claims should be dismissed as a matter oflaw.

II. THIRD PARTY CLAIMS ANALYSIS
The burden is on the Linfords to establish that the Policy provides coverage for the claims
asserted by Dave's. Buckley v. Orem, 112 Idaho 117, 122, 730 P.2d 1037, 1042 (Ct. App. 1986)
(" ... the burden is on the insured to demonstrate that a loss is encompassed by the general
("...the
coverage provisions of the insurance contract.") The Linfords cannot satisfy this burden due to
the fact that Dave's Complaint does not: (1) allege a covered "occurrence," or (2) seek to recover
damage.,,3 Since there is no coverage for the damages sought in
damages because of "property damage."3
Dave's Complaint, State Farm does not owe a duty to indemnify, nor does it owe a duty to
defend Dave's Complaint. Consequently, the Linfords' third party claims against State Farm

(i.e., all claims relating to the allegation that State Farm owes the Linfords a duty to defend and
indemnify), should be dismissed.

3

The Linfords concede that Dave's claims against them do not relate to a "bodily injury." (See Response

Brief.)
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A.

Dave's Complaint Against the Linfords Does Not Allege an "Occurrence" or
"Property Damage."

State Farm only owes the Linfords a duty to indemnify if there is a covered claim under
the Policy. More specifically, the Linfords must establish that Dave's claims against them fall
within the personal liability coverage set forth in the Policy: "If a claim is made or a suit is
brought against an insured for damages because of bodily injury or property damage to which
will ... " (Affidavit of Stephen T. Yoest in
this coverage applies, caused by an occurrence, we will..."
Support of State Farm Fire and Casualty Company's Motion for Partial Summary Judgment
("Yoest Affidavit"), Ex. A, State Farm Homeowners Policy, p. 15.) (emphasis in original.) The
Linfords have misinterpreted this critical language in the Policy.4
Pursuant to the Policy language, in order for the duty to defend (or the duty to indemnify)
to arise, several elements must be satisfied. The Linfords do not dispute the elements are
required to establish coverage, rather the Linfords mistakenly apply the facts to the Policy. First,
a claim or suit must be filed against an insured. This element has been satisfied because Dave's
has filed a lawsuit against the Linfords. Next, the claim or suit must be for damages because of a
bodily injury or because of property damage. As set forth below, Dave's Complaint does not
satisfy this element because Dave's is suing the Linfords in order to recover breach of contract
damages; not to recover for bodily injury or property damages. Finally, the bodily injury or
property damage must have been caused by an occurrence. Again, as addressed below, Dave's

4 The Linfords claim that if the Policy included the phrase "property damage caused by the insured," then it
would be clear that Dave's Complaint would not be covered. (Response Brief, p. 8.) The error in this argument is
that any claim against an insured for property damage would necessarily have to stem from the insured's conduct in
causing property damage. Otherwise, the insured would not be sued for the property damage in the first place.
Based on the Linfords' own argument, there is no coverage for Dave's Complaint pursuant to the Policy.
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Complaint does not satisfy this element because the damages sought by Dave's was caused by an
alleged breach of contract; not an occurrence or accident. Therefore, State Farm does not owe a
duty to indemnify.
1.

Dave's Complaint Does Not Allege an Occurrence.

In order for there to be an "occurrence" under the Policy, there must be an accident,

which results in bodily injury or property damage. (Id., p. 2.) The Linfords illogically argue that
Dave's Complaint satisfies this element because the Complaint discusses the fire that caused the
damage to the Linfords' home. While Dave's Complaint refers to the fact of a fire, it is clear that
Dave's claims against the Linfords do not stem from an accident. Rather, Dave's claims against
the Linfords stem from the alleged breach of two separate contracts. The Linfords fail to
appreciate that identifying or referring to an accident or occurrence in a complaint for purposes
of providing background information is much different than actually making a claim based on
an accident or occurrence.
In interpreting language similar to the Policy language in this lawsuit, courts have held

that a breach of contract claim cannot constitute an "occurrence" under policies triggered by an
accident or an occurrence. See Jakobson Shipyard, Inc. v. Aetna Cas. & Sur. Co., 961 F.2d 387,
389 (2d Cir.1992) (finding no accident where insured shipbuilder provided tug boat with
defective steering mechanism contrary to contract specifications); Pace Constr. Co. v. United
States Fid. & Guar. Ins. Co., 934 F.2d 177,180 (8th Cir.1991) (no accident where insured
subcontractor breached contractual duty to procure insurance for contractor); Oak Crest Constr.
(" ... there can be no
Co. v. Austin Mutual Ins. Co., 329 Or. 620, 626, 998 P.2d 1254 (Or. 2000) ("...there

REPLY BRIEF IN SUPPORT OF STATE FARM FIRE AND CASUALTY COMPANY'S MOTIONS
FOR SUMMARY JUDGMENT ON THE THIRD PARTY AND FIRST PARTY CLAIMS - 5

000350

'accident,' within the meaning of a commercial liability policy, when the resulting damage is
merely a breach of contract..."); Nationwide Property & Cas. v. Comer, 559 F.Supp.2d 685, 692
(S.D. W.Va. 2008) (insurer did not have a duty to indemnify or defend insured vendors against
purchasers' claim for rescission based on alleged breach of contract, since breaches of contracts
were not accidents and therefore not occurrences as defined by the homeowner's policy, which
defined occurrence to include property damage resulting from an accident); see also Magic
Valley Potato Shippers v. Cont'I Ins., 112 Idaho 1073,739 P.2d 372,375-76 (1987).

An inspection of Dave's Amended Complaint makes it clear that Dave's claims against
the Linfords do not stem from an occurrence or accident. Rather, all three of Dave's claims
against the Linfords (breach of contract, breach of covenant of good faith and fair dealing and
unjust enrichment) stem from the alleged breach of the two contracts between Dave's and the
Linfords. (Amended Verified Complaint, pp. 4-5.) The conduct that allegedly resulted in Dave's
incurring damages - the breach of the contracts - cannot qualify as an accident or occurrence.
Therefore, there is no coverage under the Policy for Dave's Complaint.
2.

Dave's Complaint Does Not Seek Damages Because ofProperty
ofProperty Damage.

It is clear that Dave's is not seeking to recover "property damage" from the Linfords.

"Property damage" is defined in the Policy as "physical damage to or destruction of tangible
property, including loss of use of this property." (Id., p. 2.) Dave's Complaint does not allege
physical damage to (or the destruction of) tangible property. Rather, Dave's alleges that the
Linfords failed to pay the entire amount due under the two contracts.
The Linfords apparently believe that their property (i.e., the house damaged by the fire)
may serve as the "property damage." As a preliminary matter, such an argument ignores the
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plain terms of the Policy because damage to the Linford's property is covered by Section I of the
Policy (Coverages for Dwelling, Personal Property and Loss of Use); not Section II of the Policy
(Liability Coverages). (Yo
est Affidavit, Ex. A, Policy, pp. 3-5 and 15-16.) Additionally, such an
(Yoest
interpretation would be illogical because there would be no reason for a third party (Dave's) to
bring a claim against an insured (the Linfords) for damage to the insured's (Linfords') property.
Rather, a third party would only bring a claim against an insured if the third party's property was
damaged.
Further, pursuant to relevant case law, it is clear that the property must be owned by the
party asserting the claim against the insured in order to qualify as "property damage." See Wood
v. Safeco Ins. Co. ofAmerica,
ofAmerica, 980 S.W.2d 43 (Mo. App. 1998); see also Federal Ins. Co. v.
Hermitage Ins. Co., 2002 WL 31194872 (D. Mass. 2002) (insurer owed coverage to claims

brought against the insured because the damage caused to a third party by the demolition
performed by insured qualified as "property damage"); DeWitt Constr., Inc. v. Charter Oak Fire
Ins. Co., 307 F.3d 1127 (9 th Cir. 2002) (damage to the buried mechanical and site work caused by

insured subcontractor's movement of heavy equipment was "property damage" under policies).
In Wood, the insured/agent represented to prospective buyers that the property being sold
would not flood. 980 S.W.2d at 47. After the purchase, the property flooded and the buyers
suffered damages. Id. The buyers filed suit against the insured who made the representations
regarding flooding. In determining whether the claims against the insured were covered by the
policy issued by Safeco, the court found that the flooding was "property damage" as defined by
the policy. Id. at 53. In other words, the property owned by the buyers (a third party to the
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insurance policy) qualified as "property damage;" not property owned by the insured who was
being sued.
The same logic applies in this case. There would be no reason for Dave's (or any other
third party) to file a lawsuit against the Linfords, if the only property damage in question was
property owned by the Linfords. If Dave's were to have suffered its own property damage, then
the personal liability coverage may be relevant in this matter. However, Dave's has not alleged
any such damages; it has only alleged breach of contract damages.

3.

Idaho Case Law Supports State Farm's Position.

The Linfords' claim that Magic Valley v. Continental, 112 Idaho 1073 (1987) supports
their position is misguided. In reaching its decision that there was not a genuine issue of material
fact on the policy coverage issues, the Supreme Court of Idaho relied on two points. First, the
Court found that the underlying lawsuit was a "breach of contract action, and there was no
allegation of either 'property damage' or an 'occurrence' within the meaning of the policy." 112
Idaho at 1076-77. Second, the Court determined that the breach of contract claim fell within an
exclusion in the policy. Id. at 1077. The Court did not rule that a contract exclusion was
necessary in order to find that there was no coverage. Rather, the contract exclusion was further
evidence that there was not a genuine issue of material fact on the finding of no coverage.
While Dave's Complaint refers to the Linfords' property damage, the damages sought by
Dave's are contractual damages stemming from the Linfords' alleged breach ofthe two contracts;
not the property damage incurred by the Linfords. Similar to the issues before the Court in

Magic Valley, Dave's Complaint does not allege an "occurrence," nor does it seek to recover
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damages because of "property damage." Consequently, State Farm does not owe the Linfords a
duty to indemnify.

B.

State Farm Does Not Owe a Duty to Defend Because It Does Not Owe a Duty to
Indemnify.
State Farm would only owe a duty to defend Dave's Complaint against the Linfords if a

question existed regarding whether Dave's claims against the Linfords were covered by the
Policy. Since Dave's Complaint does not allege an "occurrence" or seek damages for "property
damage," Dave's claims against the Linfords fall outside the scope of coverage. Consequently,
State Farm is entitled to summary judgment on the Linfords' claim that they are owed a duty to
defend Dave's claims.

III. FIRST PARTY CLAIMS ANALYSIS
In addressing the dismissal of their first party claims against State Farm (i.e., claims
relating to the losses incurred by the Linfords as a result of the fire), the Linfords attempt to
construe the Policy language in an illogical manner. Further, the Linfords ignore the
representations that they made in the June 2010 Agreement. It is clear that State Farm has
complied with the Policy and the June 2010 Agreement.

A.

The Appraisal Provision in the Policy Applies to the Dispute Between the Linfords
and State Farm Relating to the Amount of Loss the Linfords Incurred as a Result of
the Fire.
The Linfords acknowledge that a dispute arose as to whether State Farm owed the

Linfords additional monies for the fire damage. (Response Brief, p. 5.) However, the Linfords
are now taking the position that the Appraisal provision in the Policy does not govern the
resolution of that dispute. Not only is the Linfords' current argument entirely inconsistent with a
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plain reading of the Policy, their argument is also inconsistent with the terms of the Agreement
that they entered into in June 2010.

1.

The Appraisal Provision in the Policy Applies to All Disputes Relating to the
ofLoss Incurred by the Insured.
Amount ofLoss

Section I of the Policy provides coverage for the insured's property ("Section I - Your
Property), including coverage for Dwelling, Personal Property and Loss of Use, and Section II of
(Yo est
the Policy provides coverage for the insured's liability ("Section II - Your Liability"). (Yoest
Affidavit, Ex. A, Policy, Table of Contents). Within Section I are the "Loss Settlement"
provisions, which govern the manner in which State Farm and an insured are to determine the
(Jd., pp. 11amount ofloss incurred by an insured to their Dwelling and/or Personal Property. (Id.,

13.) For purposes of determining the "Replacement Cost Loss Settlement" of their Dwelling, the
Linfords selected the "Similar Construction" option under the Policy. (Id., p. 11.) The
"Replacement Cost Loss Settlement - Similar Construction" provision provides in relevant part:
At - Replacement Cost Loss Settlement - Similar Construction.

a.

We will pay the cost to repair or replace with similar construction and for the
same use on the premises shown in the Declarations, the damaged part ofthe
property covered under SECTION I - COVERAGES, COVERAGE A DWELLING, except for wood fences, subject to the following:
(1)

until actual repair or replacement is completed we will pay only the
actual cash value at the time of the loss of the damaged part of the
property, up to the applicable limit of liability shown in the
Declarations, not to exceed the cost to repair or replace the damaged
part of the property;

(2)

when the repair or replacement is actually completed, we will pay the
covered additional amount you actually and necessarily spend to
repair or replace the damaged part of the property, or an amount up
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to the applicable limit of liability shown in the Declarations,
whichever is less;

(Id., p. 11.) (emphasis in original.)
For purposes of this lawsuit, the "Replacement Cost Loss Settlement - Similar
Construction" provision was important because it governed the manner in which State Farm
provided payments to the Linfords for repairs to their home.
Also, within Section I is a set of "Conditions" that apply to the entire Section. (Id.,
pp. 13-15). One of these Conditions is the Appraisal process, which provides for the manner in
which State Farm and an insured are to resolve disputes relating to the amount of loss incurred by
the insured:
If you and we fail to agree on the amount ofloss, either one can demand
Appraisal. Ifyou
that the amount of the loss be set by appraisal. If either makes a written demand for
appraisal, each shall select a competent, disinterested appraiser. Each shall notify the
of the appraiser's identity within 20 days ofreceipt
of receipt ofthe
of the written demand. The
other ofthe
If the two appraisers
two appraisers shall then select a competent, impartial umpire. Ifthe
are unable to agree upon an umpire within 15 days, you or we can ask a judge of a
court of record in the state where the residence premises is located to select an
of the loss. Ifthe
If the appraisers submit
umpire. The appraisers shall then set the amount ofthe
a written report of an agreement to us, the amount agreed upon shall be the amount
ofthe loss. If the appraisers fail to agree within a reasonable time, they shall submit
their differences to the umpire. Written agreement signed by any two ofthese three
shall set the amount of the loss. Each appraiser shall be paid by the party selecting
that appraiser. Other expenses of the appraisal and the compensation of the umpire
shall be paid equally by you and us.

(Id., p. 14.)
Despite the fact that the Linfords took an entirely different position in June 2010, the
Linfords are now arguing that the Appraisal process is inapplicable in this matter. However, a
review of the Policy demonstrates that the Linfords' argument is incorrect. The "Loss
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Settlement" provisions in Section I govern the manner in which State Farm and the Linfords are
to determine the amount of loss that the Linfords incurred as a result of the fire. The Appraisal
process is one of the "Conditions" that applies to all of Section I of the Policy. Therefore, the
Appraisal process is applicable in this matter because it governed the manner in which the
Linfords and State Farm resolved their dispute relating to the amount ofloss that the Linfords
incurred as a result of the fire.

2.

of the Policy is Inaccurate.
The Linfords ' Contract Interpretation ofthe

Based on the following "logic," the Linfords claim that the Appraisal process is
inapplicable to this lawsuit: (1) the Appraisal process only applies when the "amount of loss" is
in dispute; (2) since the term "loss" is found in Subsection 1 of the "Loss Settlement" provisions,
but not Subsection 2 of the "Loss Settlement" provisions, the Appraisal process only applies to
Subsection 1 of the "Loss Settlement" provisions; and (3) only Subsection 2 of the "Loss
Settlement" provisions is relevant for purposes of this lawsuit because the home has been
repaired. The Linfords' interpretation of the Policy is incorrect. 5
Considering the manner in which Subsection 1 and Subsection 2 work when payments are
made for the repair or replacement of an insured's home, it is clear that any Condition in the
Policy (including the Appraisal provision) would apply equally to the two Subsections.
Subsection 1 provides that until the repair or replacement of a home is completed, State Farm

5 Both Subsection 1 and Subsection 2 are part of the "Replacement Cost Loss Settlement - Similar
Construction" provisions. As previously discussed, the "Replacement Cost Loss Settlement - Similar Construction"
provisions governed the manner in which State Farm provided payments to the Linfords for damage to their home.
Following the Linfords' own argument, the term "loss" is included in the title of Subsection 1 and Subsection 2;
"Replacement Cost Loss Settlement - Similar Construction." Even using the Linfords' logic, the Appraisal process
would apply to all of the terms within the "Replacement Cost Loss Settlement - Similar Construction" provisions.
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will only pay the "actual cash value at the time of the 10ss,,6 for the damaged property.
Thereafter, once the repair or replacement has been completed, State Farm will pay the amount
the insured "actually and necessarily" spends to repair or replace the home. If there is a dispute
regarding the initial amount paid by State Farm under Subsection 1 (i.e., the actual cash value),
or if there is a dispute regarding the amount ultimately paid by State Farm for the repairs to the
home under Subsection 2 (i.e., the amount actually and necessarily incurred), then the disputes
are resolved using the Appraisal process.

B.

Pursuant to the Terms of the June 2010 Agreement, the Linfords Cannot Credibly
Argue That There Is Still a Dispute Regarding the Amount Owed for the Fire
Damages.
While the Linfords appear to ignore the terms of the Agreement that they entered into in

June 2010, the Court should not allow them to do so. (Response Brief, p. 12.) Further, contrary
to the Linfords' view that only the terms of the Appraisal provision are "relevant to the current
dispute," both the terms of the Policy and the terms of the June 2010 Agreement are relevant in
addressing the Linfords' first party claims.

1.

Pursuant to the Terms ofthe
of the June 2010 Agreement, the Dispute Relating to the
ofLoss That the Linfords Incurred as a Result ofthe
of the Fire Has Been
Amount ofLoss
Resolved.

The June 2010 Agreement not only provides evidence that the Appraisal process applies
to Subsection 2 of the "Loss Settlement" provisions, but also, the Agreement undisputedly

6 The tenn "loss" in Subsection 1 controls the date on which the actual cash value is to be calculated. The
tenn "loss" in Subsection 1 is not used in the sense of detennining the damages incurred by the insured. Therefore,
the error in the Linfords' interpretation of the Policy is clear because the Appraisal process would not even apply to
Subsection 1 under the Linfords' "logic."
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establishes that State Fann and the Linfords agreed to resolve the dispute relating to the amount
ofloss by the Appraisal process. The relevant tenns of the June 2010 Agreement include:
The purpose of this letter is to confinn an agreement between D. Richard and
Lindsey Linford ("insureds") and State Farm Fire and Casualty Company ("State
Farm") collectively ("the parties") regarding the insureds' claims that State Farm has
not paid the amount ofloss claimed under Coverage A oftheir Homeowners Policy,
12-BX-74l6-6, ("the Policy") relating to the fire loss ofJanuary 17, 2007,
Policy No. 12-BX-7416-6,
at 2241 E. Gossamer Ln., Boise, Idaho.

Pursuant to the tenns of the Policy, by letter dated May 7,2010, on behalf of State
Farm, I [counsel for State Fann] demanded that the amount of the loss under
Coverage A be set/determined by appraisal...
the parties agree to resolve and set the amount of loss under Coverage A
of the Policy by appraisal;

Mr. Berkson will detennine the cost to repair damages to the dwelling,
caused by the fire, as ifhe was a contractor on the date ofloss (amount of
loss);
Mr. Berkson will provide a written appraisal of the amount of loss to the
insureds and State Fann;
the parties agree to be bound by the written appraisal; and

(Affidavit of Counsel in Support of State Farm Fire and Casualty Company's Motion for Partial
Summary Judgment re First Party Claims, Ex. A, June 2010 Agreement.) (emphasis added.)
Pursuant to the express tenns of the June 2010 Agreement, certain facts are undisputed.
First, the Linfords asserted claims against State Farm due to the alleged failure to pay the
"amount of loss" under Coverage A of the Policy (the coverage provided for Dwellings).
Second, the Linfords and State Farm agreed to resolve the dispute relating to the "amount of
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loss" by appraisal. Third, Mike Berkson determined the "amount of loss" and provided a written
appraisal to the Linfords and State Farm. Fourth, and most important, the Linfords and State
Farm agreed to be "bound by
bv the written appraisal."
Nine months after entering into the June 2010 Agreement, the Linfords are now arguing
that the Appraisal process cannot be used to resolve the dispute relating to the amount ofloss that
the Linfords incurred as a result of the fire. Not only is the Linfords' argument contrary to the
terms of the Policy, but also, the argument is completely contrary to the terms that the Linfords
agreed to in the June 2010 Agreement. At the time of the June 2010 Agreement, the repairs to
the Linfords' home had already been substantially completed. Therefore, the actual cash value of
the damages (Subsection 1) was not an issue. Rather, the only issue was the amount that the
Linfords actually and necessarily incurred (Subsection 2) in performing the repairs to the home.
Pursuant to the terms of the Policy, and the June 2010 Agreement, the Linfords and State
Farm agreed to resolve and set the amount ofloss under Coverage A of the Policy by appraisal.
Further, State Farm and the Linfords agreed that they would be bound by the written appraisal by
Mr. Berkson. Consistent with the conditions of the Policy and the June 2010 Agreement, State
Farm and the Linfords have resolved the Linfords' claims relating to the amount ofloss claimed
under Coverage A of the Policy. 7

7 The Linfords appear to be under the mistaken belief that Dave's success or failure on its breach of contract
claims against them will somehow impact the amount owed by State Farm to the Linfords. (Response Brief, pp. 5, 13
and 15.) Whether the Linfords owe Dave's additional monies under either of the contracts is entirely irrelevant for
purposes of determining whether State Farm fully paid the Linfords for the fire damage repairs under the terms of the
Policy and the June 2010 Agreement. The two issues - amount owed to Dave's and the amount to be paid by State
Farm - do not impact each other whatsoever. (See Dave's Memorandum in Opposition to the Linfords' Motion for
Summary Judgment, pp. 11-12.) ("[T]he determination made by State Farm as to the amount it estimated, or actually
paid, for damage it thought to be covered by the Homeowner's Insurance Policy is irrelevant to a determination of
the amount owed by the Linfords to Dave's for work performed by Dave's.")
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2.

The Linfords Should be Estopped From Taking the Position That There is a
Remaining Dispute Regarding Whether They Have Been Fully Paidfor
Paid for the
Repairs to Their Home.

Pursuant to the doctrine of quasi-estoppel, the Linfords should be estopped from claiming
that there is still a dispute regarding the amount of loss that they incurred as a result of the fire
damage to their home. The doctrine of quasi-estoppel applies when a person asserts a right
inconsistent with a position previously taken by him, with knowledge of the facts and his rights,
to the detriment ofthe person seeking to apply the doctrine. Quasi-estoppel does not require a
false representation. Rather, it is a doctrine designed to prevent one party from gaining an
unconscionable advantage by changing positions. Mitchell v. Zilog, Inc., 125 Idaho 709, 715, 874
P.2d 520, 526 (1994).
In the June 2010 Agreement, the Linfords agreed that they would be bound by Mr.
Berkson's written appraisal as to the amount ofloss under Coverage A. Now, the Linfords are
essentially taking the position that Mr. Berkson's written appraisal was meaningless. The
Linfords are taking a position inconsistent with their prior representation that they would be
bound by the written appraisal. State Farm made an additional payment to the Linfords in the
amount of$8,691.96 (the difference between the amount ofloss determined by Mr. Berkson and
the amount that State Farm previously paid the Linfords for the fire damage repairs to their
home) under the belief that it was resolving any disputes that may exist regarding the amount of
loss that the Linfords incurred as a result of the fire damage. Such a payment is clearly to the
advantage of the Linfords and to the detriment of State Farm. As such, the Linfords should be
estopped from claiming a dispute remains regarding the amount of loss under Coverage A of the
Policy.
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C.

Since State Farm Fully Paid for the Repairs to the Linfords' Home, the Linfords'
Claims for Breach of the Implied Covenant of Good Faith and Fair DealinK and Bad
Faith Fail as a Matter of Law.
As previously established, State Farm and the Linfords agreed to have the cost to repair

the fire damage resolved by appraisal. Thereafter, once the appraiser determined the amount of
loss, State Farm made payment to the Linfords for the difference. As a result, the Linfords are
not entitled to an amount of loss under Coverage A for fire damages on their home in excess of
the amount already paid by State Farm (i.e., $205,757.63). If the Court determines that the
Linfords' claim for breach of contract fails because State Farm complied with the Policy terms
and the June 2010 Agreement, then the Linfords' claims for breach ofthe implied covenant of
good faith 8 and fair dealing and bad faith fail as well.
IV. CONCLUSION
Based upon the foregoing, State Farm respectfully requests that this Court grant its
Motion for Partial Summary Judgment on the third party claims and its Motion for Summary
Judgment re First Party Claims.

8 In their analysis regarding the breach of implied covenant of good faith and fair dealing, the Linfords
incorrectly state that State Farm negotiated with Dave's. (Response Brief, pp. 15-16.) Interestingly, in support of
that allegation, the Linfords are only able to cite to one correspondence between State Farm and Dave's dated June
10,2008. (Affidavit ofD. Richard Linford, Ex. E.) In reviewing the June 10th correspondence, it is clear that State
Farm was not trying to negotiate with Dave's (which makes sense because State Farm did not have a contract with
Dave's), but rather, State Farm was requesting information and/or documentation from Dave's in an attempt to
determine whether State Farm's estimate of the fIre damage repairs needed to be revised. (Jd.)
(Id.)
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DATED this ~ day of February, 2011.

ELAM & BURKE, P.A.

By:

~ "'""~
"'""~

••
J
. LaRue, Of the FmTI
Fmn
Attorneys for Third-Party Defendant,
State Fann Fire and Casualty Company

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this ~ day of February, 2011, I caused a true and
correct copy of the above and foregoing instrument to be served upon the following in the
manner indicated below:
David P. Claiborne
,/

RINGERT LAW CHARTERED

P.O. Box 2773
Boise, Idaho 83701-2773

U.S. Mail
Hand Delivery
Federal Express
Facsimile Transmission

(Attorney for Plaintif})

Corey J. Rippee
V

EBERLE, BERLIN, KADING, TURNBOW
& McKLVEEN, CHARTERED

1111 West Jefferson Street, Suite 530
P.O. Box 1368
Boise, Idaho 83701

U.S. Mail
Hand Delivery
Federal Express
Facsimile Transmission

(Attorneys for Defendants/Third-Party Plaintiffs)

Jame

. aRue
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE STATE OF
IDAHO, IN AND FOR THE COUNTY OF ADA

DAVE'S INC., an Idaho Corporation doing
business as Dave's Construction,
Plaintiff,

vs.

D. RICHARD LINFORD and LINDSEY
LINFORD, husband and wife,
Defendants.

) Case No.: CV oc 0915542
))

NO. _ _-~::---;-:-:",;;,r.-NO'
-~::---;-:-:-;;r.-A,M _ _ _ _
FlI.e~.M
FlI.e~,M,
_
.
0.,
A.M

~

APR 1 2' 2011

.J\'.0.,
"

...;,.;~--

CHRISTOPHER D. RICH, Clerk
)
By TARA THERRIEN
)
DEPUTY
OEPUTY
)
)
) DECISION AND ORDER RE: MOTION
) FOR PARTIAL SUMMARY JUDGMENT
)
)

-------------)
---------------------------)
)
D. RICHARD LINFORD and LINDSEY
))
LINFORD, husband and wife,
)
)
Third Party Plaintiffs,

)
)
)
vs.
)
)
)
STATE FARM FIRE AND CASUALTY
)
COMPANY, an Illinois corporation.
)
)
__________
_ _ _ _ _T_h_ir_d_P_art--"-y_D_e_fi_en_d_an_t_.
T_h_ir_d_P_art~y_D_e_£_en_d_an_t_.______)

This case is before the Court on cross motions for partial summary judgment on the thirdargued.
party claims. The issues have been fully briefed and argued,

I.
FACTS

1. D. Richard Linford and Lindsey Linford owned a home at 2241 E. Gossamer Lane,
Boise, Idaho which was damaged in a fire on January 17, 2007.
2. The Linfords timely notified their homeowner's insurance carrier, State Farm Fire and
Casualty Company, ("State Farm") of the damage. Repairs were initially estimated at
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$153,751.40. Their home was insured pursuant to a homeowner's policy issued by State Farm
which covered damage to their residence and liability coverage for suits brought against the
insured "because of bodily injury or property damage." The policy provided coverage for "direct
physical loss to the property" by fire. The policy provides:

1. AI-Replacement Cost Loss Settlement-Similar Construction.
a. We will pay the cost to repair or replace with similar construction and for the
same use on the premises shown in the Declarations, the damaged part of the property
covered under SECTION I-COVERAGES, COVERAGE A- DWELLING, ... subject
to the following:
(1) until actual repair or replacement is completed we will pay only the actual
cash value at the time of the loss of the damaged part of the policy up to the
applicable limit ofliability shown in the Declarations, not to exceed the cost to
repair or replace the damaged part of the property;
(2) when the repair or replacement is actually completed, we will pay the covered
additional amount you actually and necessarily spend to repair or replace the
damaged part of the property, or an amount up to the applicable limit ofliability
shown in the Declarations, whichever is less.

Yo est, Exhibit A. ("Policy") (emphasis in
Homeowner's Policy, pg. 11, Affidavit of Stephen T. Yoest,
Policy). Under Liability Coverages, the policy also stated that if a suit or claim "is brought
against an insured for damages because of bodily injury or property damage to which this
coverage applies, caused by an occurrence," it would pay up to the limit of its liability for
damages the insured was legally liable to pay and would provide a defense to the insured. Id.
Policy at 15. "Occurrence" is defined in the Policy as meaning "an accident, including exposure
to conditions, which results in" either bodily injury or property damage. Id. Policy at 2.
"Property damage" is defined to mean "physical damage to or destruction of tangible property,
including loss of use ofthis property." Id.
3. On March 20,2007, the Linfords hired Dave's Inc. to repair their home based upon
the initial estimate.
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4. The Linfords decided that, in addition to repairing the fire damage, they would also
like to remodel part of the home which had not been damaged by the fire so they entered into a
second agreement with Dave's Inc. to perform the additional work.
5. Dave's Inc. performed various work and submitted its claim for payment. It asserts
that the Linfords did not fully pay for the work it performed. Dave's Inc. filed a Complaint
against the Linfords on August 13,2009 alleging that it had fully performed under its contracts
and it raised claims against the Linfords for breach of contract and breach of the covenant of
good faith and fair dealing. An Amended Verified Complaint was filed August 4,2010 which
added a claim for unjust enrichment.
6. State Farm paid the Linfords $197,065.67.
7. When Dave's Inc. sued the Linfords, the Linfords tendered their defense to State Farm
which refused the tender.
7. The Linfords filed a Third Party Complaint against State Farm asserting that: it
breached its contract, breached the covenant of good faith and fair dealing, is required to
indemnify the Linfords and committed insurance bad faith because it allegedly did not pay fully
for repairs to the damage caused by the fire and refused to defend the Linfords in the action filed
by Dave's Inc.
8. State Farm eventually demanded an appraisal of the loss pursuant to the following
Policy provision:
SECTION 1- CONDITIONS 4. Appraisal. If you and we fail to agree on the amount
of loss, either one can demand that the amount of the loss be set by appraisal. If either
makes a written demand for appraisal, each shall select a competent, disinterested
appraiser. Each shall notify the other of the appraiser's identity within 20 days of receipt
of the written demand. The two appraisers shall then select a competent, impartial
umpire. If the two appraisers are unable to agree upon an umpire within 15 days, you or
we can ask a judge of a court of record in the state where the residence premises is
located to select an umpire. The appraisers shall then set the amount of the loss. If the
appraisers submit a written report of an agreement to us, the amount agreed upon shall be
the amount of the loss. If the appraisers fail to agree within a reasonable time, they shall
submit their differences to the umpire. Written agreement signed by any two of these
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three shall set the amount of the loss. Each appraiser shall be paid by the party selecting
that appraiser. Other expenses ofthe appraisal and the compensation of the umpire shall
be paid equally by you and us.
Policy, pg. 14, Affidavit of Stephen T. Yoest, Exhibit A.
9. The parties agreed "to resolve and set the amount ofloss under Coverage A of the
appraisal." Affidavit of Counsel, filed January 31,2011, Exhibit A. They modified the
Policy by appraisa1."
procedure slightly. The parties jointly selected an appraiser, Mike Berkson, to evaluate the
damage suffered by the Linfords from the fire pursuant to an agreement in June, 2010 signed by
both State Fann's counsel, James LaRue, and the Linfords' counsel, Neil McFeeley. Id. The
agreement provided that the parties would be bound by the j oint appraisal which would be
conducted at State Farm's expense and which would value the damage as of the date ofloss.
10. As a result of the Berkson appraisal, an additional sum of $8,691.96 was paid to the
Linfords.
II.
ST ANDARD FOR SUMMARY JUDGMENT
STANDARD

Summary judgment is granted where the "pleadings, depositions, and admissions on file,
together with the affidavits, if any, show that there is no genuine issue as to any material fact and
that the moving party is entitled to judgment as a matter oflaw." LR.C.P. 56(c). The moving
party has the burden of demonstrating that there is no genuine issue of material fact. Cherry v.
Coregis Ins. Co., 146 Idaho 882, 884,204 P.3d 522,524 (2009). The Court is to liberally

construe the entire record in favor of the nonmoving party and must draw all reasonable
inferences and conclusions in that party's favor. Seiniger Law Office, P.A v. North Pacific Ins.
Co., 145 Idaho 241, 246, 178 P.3d 606,611 (2008) (citing Steele v. Spokesman-Review, 138

Idaho 249, 61 P.3d 606 (2002)). Ifthe evidence reveals no disputed issues of material fact,
summary judgment is proper. Id
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III.
DUTY TO DEFEND

An insurer has a duty to defend its insured "upon the filing of a complaint whose
allegations, in whole or in part, read broadly, reveal a potential for liability that would be
covered by the insured's policy." Hoyle v. Utica Mutual Ins. Co., 137 Idaho 367, 371-372, 48 P.
3d. 1256, 1260-1261 (2002). The Hoyle Court observed that, because notice pleading allows for
broader and more ambiguous claims, it can be more difficult to determine whether an insurance
... [W]here there is doubt as to whether a theory of recovery within the
policy covers a claim. " ...[W]here
policy coverage has been pleaded in the underlying complaint, or which is potentially included in
the underlying complaint, the insurer must defend regardless of potential defenses arising under
the policy...."
policy .... " Hoyle quoting Kootenai County v. Western Cas. & Sur., 113 Idaho 908, 910-911,
750 P.2d 87,89-90 (1988).
"Insurance policies are a matter of contract between the insurer and the insured." Gordon
v. Three Rivers Agency, Inc., 127 Idaho 539, 542, 903 P.2d 128, 131 (Ct.App.1995) (citing
Brinkman v. Aid Ins. Co., 115 Idaho 346, 352, 766 P.2d 1227, 1233 (1988)). Ifthe language of an
insurance policy is clear, then the language will be given its plain and ordinary meaning. Farm
Bureau Ins. Co. ofIdaho
o/Idaho v. Kinsey, 149 Idaho 415, 419,234 P.3d 739, 743 (2010). Whether a
contract is ambiguous is a question oflaw. AMCO Insurance Co. v. Tri-Spur Inv. Co., 140 Idaho
733, 101 P.3d 226 (2004). Ambiguity exists when a contract term is reasonably subject to more
than one interpretation. Cherry v. Coregis Ins. Co., 146 Idaho 882, 884,204 P.3d 522, 524
(2009). Any ambiguities are resolved in favor of the insured and, if the language can reasonably
be given two interpretations, one which would permit recovery and another which does not,
Idaho law gives preference to the interpretation which favors the insured. Id.
An insurer has a duty to defend its insured where the facts alleged in the complaint, if
true and read broadly, have the potential to bring the case within the insurance policy's coverage.
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Black v. Fireman's Fund American Ins., 115 Idaho 449, 767 P.2d 824 (1989). The duty to

defend is separate, "umelated, and much broader than the insurer's duty to pay damages." Id.
1984)..
citing Hirst v. St. Paul Fire & Marine Ins. Co., 106 Idaho 792, 683 P. 2d 440 (Ct. App. 1984)..
However, the insurer's duty to defend is not absolute. There must be a link to the policy.
Both parties have discussed Magic Valley Potato Sh. v. Continental Ins., 112 Idaho 1073,
739 P.2d 372 (1987). In Magic Valley, the Supreme Court held that a breach of contract action
did not fall within a policy's coverage for property damage. Magic Valley Potato Shippers had
agreed to purchase $25,000 worth of potatoes from a seller. It picked up the potatoes but did not
pay for them and did not pick up additional potatoes which it had agreed to buy and which
rotted. The seller suffered significant damage as a result of the breach of contract because it
could not repay bank loans and it lost its farm to the bank. Magic Valley tendered its defense to
its insurance company, Continental. Continental refused the defense. As the Linfords have
pointed out, the Continental policy is not identical to the Policy at issue in this case because it
also expressly excluded breach of contract actions. However, the Supreme Court also dealt with
policy language which is very similar to the language in this case which provided coverage for
property damage arising from an occurrence. The Court noted that the amended complaint stated
a claim for an action for breach of contract, not a claim for damages in tort. The Supreme Court
dealt with both the exclusion and the statement of policy coverage and concluded that a breach of
contract action did not fall within the property damage coverage and was expressly excluded.
The holding is directly applicable to the instant case because of the similarity of the policy
language.
The Linfords' Policy provides for liability coverage if a claim is made against an insured
for "damages because of bodily injury or property damage to which this coverage applies,
,," Policy, pg. 15. Dave's Inc. did not file a claim against the
caused by an occurrence .. .."

Linfords for bodily injury or property damage but for breach of contract, breach of the covenant
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of good faith and fair dealing and unjust enrichment. Even under the broadest of readings of the
Amended Complaint, it does not allege any claim which would bring it within the Policy's
liability coverage. State Farm's motion for summary judgment on the duty to defend claim is
granted.
IV.
FIRE DAMAGE COVERAGE

State Farm also seeks summary judgment on the Linfords' claim against it for breach of
contract, failure to indemnify, breach of the covenant of good faith and fair dealing and
insurance bad faith. State Farm asserts that it has complied with the Policy's requirements for
the handling of the claim and that the resolution of the amount of loss by a jointly appointed
appraiser resolved all coverage issues. The Linfords assert that the Policy says that, before
repairs are completed, State Farm will pay the cash value at the time ofloss, and, after they are
completed, that State Farm will pay what the Linfords "actually and necessarily" spent to make
the repairs. Therefore, they argue that they engaged Dave's Inc. to perform the repairs based
upon the pre-completion estimates and, had the estimates been correct, Dave's Inc. would not
have sued them for breach of contract and that State Farm must pay the actual and necessary cost
of repair, if any additional amount is due to Dave's as a result ofthe fire damage repairs.
There is agreement on the facts. The Linfords' home was badly damaged by a fire
occurring on January 19,2007. There is no dispute that the loss was covered under the Policy.
An initial estimate placed the amount of fire damage at $153,751.40. The estimate was revised

ofthe
the loss remained in dispute
upward. State Farm paid the Linfords $197,065.67. The amount of
and the parties determined to follow the Policy's loss settlement procedures. The Policy
provides:
1. At-Replacement
AI-Replacement Cost Loss Settlement-Similar Construction.
a. We will pay the cost to repair or replace with similar construction and for the same use
on the premises...
premises ...
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(1) until actual repair or replacement is completed, we will pay only the actual cash
value at the time of the loss of the damaged part of the property up to the applicable limit
of liability shown in the Declarations, not to exceed the cost to repair or replace the
damaged part of the property;
(2) when the repair or replacement is actually completed, we will pay the covered
additional amount you actually and necessarily spend to repair or replace the damaged
part of the property, or an amount up to the applicable limit ofliability shown in the
Declarations, whichever is less.
Policy, pg. 11, Affidavit of Stephen T. Yoest,
Y oest, Exhibit A. At this point, the Linfords analysis
coincides with State Farm's and there is no dispute about the terms of the Policy-an estimated
repair value will be paid before repairs are completed and, after they are completed, State Farm
will pay the Linfords the additional amount that they "actually and necessarily" spent to make
the repairs to the damaged part of the property. As the Linfords noted in their brief, there was no
dispute about the parties' obligations early on. The Linfords took the necessary steps to get the
repairs made. State Farm paid an initial estimate and then paid more when that estimate
appeared too low. The contract with Dave's Inc. was executed in May, 2009. The Linfords
argue that, if State Farm's estimate were correct, then Dave's Inc. would have no basis for a
breach of contract action, but if Dave's Inc. 's position is correct, then State Farm owes additional
money under the Policy. The problem with the Linfords argument in this context is that it does
not address the Policy's dispute resolution provision which they agreed to follow, with a slight
modification as to procedure, by their agreement executed June 11,2010, signed by both their
counsel and State Farm's. Affidavit of James LaRue, filed January 31, 2011, Exhibit A. In that
agreement, both State Farm and the Linfords agree to "resolve and set the amount ofloss under
Coverage A of the Policy by appraisal" and "agree to be bound by the written appraisal." Id. pg.

2.
The Policy contains a specific "Appraisal" section when there is a disagreement between
the insured and State Farm as to the amount of the loss. Policy, pg. 14, Affidavit of Stephen T.
Yoest,
Yoest, Exhibit A. The appraisal procedure sets forth a process for each party to select a
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"competent, disinterested appraiser" after written demand for the appraisal process has been
made by either party and then provides for the appraisers to select a third party referred to as an
"umpire" to resolve any disagreement. The Policy anticipates that each side will pay for its own
appraiser and that both will pay for the umpire. The parties mutually agreed to follow this
procedure with a modification: the parties jointly appointed an appraiser, Mike Berkson, and
State Farm agreed to pay all of his fees and expenses. The Agreement, signed by counsel for
both State Farm and the Linfords on June 11,2010, provided that Mr. Berkson would determine
the cost to repair the fire damages to the home as ofthe date ofthe loss and would provide his
appraisal to each. Both parties agreed to be bound by Mr. Berkson's appraisal ofthe loss.
Affidavit of Counsel, filed January 31, 2011, Exhibit A. The appraisal was completed on
October 13, 2010 and submitted to State Farm and the Linfords. Id., Exhibit B. On November 1,
2010, State Farm paid the Linfords an additional $8,691.96 pursuant to Mr. Berkson's appraisal
of the loss. Id., Exhibit C.
The Linfords argue that the appraisal process only applies to the stage before repairs are
completed and an estimate must be made, not after the repairs have been completed. After the
repairs are completed, they argue that State Farm is required to pay what the repairs "actually
and necessarily" cost. Their interpretation is contradicted by both the Policy language and the
agreement they made in June, 2010. The appraisal process is designed to resolve the amount of
loss. The June 11,2010 agreement clearly contemplates that the dispute between State Farm and
the Linfords over the cost of repairs was to be resolved and set by the appraisal and the parties
agreed to be bound by it. The June 11,2010 agreement is consistent with the Policy and resolves
State Farm's liability under the Policy. State Farm did not breach its contract with the Linfords.
If the language of an insurance policy is clear, then the language will be given its plain
and ordinary meaning. Cherry v. Coregis Ins. Co., 146 Idaho 882, 884, 204 P.3d 522, 524

(2009), Farm Bureau Ins. Co. ofIdaho
of Idaho v. Kinsey, 149 Idaho 415, 419, 234 P.3d 739,743 (2010).
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"To determine whether a policy is ambiguous, the Court must ask whether the policy is
reasonably subject to conflicting interpretations." Cherry, 146 Idaho at 884, 204 P.3d at 524. If
confronted with ambiguous language, the reviewing court must determine what a reasonable
person would understand the language to mean. Kinsey, 149 Idaho at 419,234 P.3d at 743.
Furthermore, "[b
"[b]ecause
]ecause insurance policies are contracts of adhesion that are not usually subject
to negotiation between the parties, any ambiguity in a policy is construed strongly against the
of which permits
insurer." Id. To this end, "where language may be given two meanings, one ofwhich
recovery while the other does not, the policy should be given the construction most favorable to
the insured." Cherry, 146 Idaho at 884, 204 P.3d at 524.
The Policy language in this case is clear. State Farm followed the Policy's provisions for
the determination of loss. It paid the initial estimate which it revised upward over time as it
became apparent that the initial estimate was too low. When the repairs were completed, there
remained a dispute over the "actual and necessary" cost of repair which was resolved in
accordance with the Policy and the express agreement of the parties executed on June 11,2010.
There is no basis for an action for breach of contract. Moreover, the parties specifically agreed
to resolve their dispute by the appraisal process.
The implied covenant of good faith and fair dealing is implied by law in every contract.

Idaho First Nat'l Bankv. Bliss Valley Foods, Inc., 121 Idaho 266, 288,824 P.2d 841 (1991).
contradict express terms nor does
tocontradict
The covenant of good faith and fair dealing does not operate to
it override express provisions in the contract. Id. It requires that the parties not "violate, nullify
or significantly impair" any of the benefits of the contract and imposes an obligation on each of
them to act in good faith so that the other may obtain the full benefit of the agreement. An action
for breach of the implied covenant of good faith and fair dealing is not a cause of action separate
from a breach of contract claim. Where a party complies with an express contract provision, it
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has not breached the implied covenant of good faith and fair dealing. There is no basis for the
Linfords' claim for breach of the covenant of good faith and fair dealing.
The final cause of action asserted by the Linfords against State Farm is for the tort of
insurance bad faith. The factual basis is the same as is asserted for the breach of contract and
breach of the implied covenant of good faith and fair dealing-that if the cost for the repairs is
determined to be greater than what has already been paid, then State Farm has acted in bad faith.
The elements of a cause of action for insurance bad faith are : 1) the insurer must have
intentionally and unreasonably denied or withheld payment; 2) on a claim which was not fairly
debatable; 3) the denial or failure to pay was not the result of a good faith mistake; and 4) the
resulting harm is not fully compensable by contract damages. Robinson v. State Farm Mut.

Auto. Ins. Co., 137 Idaho 173, 176,45 P.3d 829 (2002). Based upon the undisputed facts in this
record and the analysis above, State Farm did not intentionally and unreasonably deny or
withhold payment. It complied fully with its contract of insurance. There is no basis for an
action for bad faith.

V.
CONCLUSION

For the reasons stated in this Decision, State Farm's motions for summary judgment are
granted.
It is so ordered.
th
12th day of April, 2011.
Dated this 12
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DAVE'S INC., an Idaho Corporation doing
business as Dave's Construction,
Case No. CV-OC-0915542
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JUDGMENT
vs.
D. RICHARD LINFORD and LINDSEY
LINFORD, husband and wife,
Defendants.
D. RICHARD LINFORD and LINDSEY
LINFORD, husband and wife,
Third-Party Plaintiffs,
vs.
STATE FARM FIRE AND CASUALTY
COMP ANY, an Illinois corporation,
COMPANY,
Third-Party Defendant.
D. RICHARD LINFORD and LINDSEY
LINFORD, husband and wife,
Counterclaimants,
vs.
DAVE'S INC., an Idaho Corporation doing
business as Dave's Construction,
Counterdefendant.
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The Court, having entered its Decision and Order Re: Motion for Partial Summary
Judgment, granting State Farm Fire and Casualty Company's Motions for Partial Summary
Judgment, on April 12, 2011, therefore, entry of Judgment concerning all claims against State
Farm Fire and Casualty Company is now proper.
Accordingly, JUDGMENT is hereby entered under the standards of Idaho Rules of Civil
Procedure 56, DISMISSING Third-Party Plaintiffs D. Richard Linford and Lindsey Linford's
Third-Party Complaint against State Farm Fire and Casualty Company, in its entirety, and WITH
PREJUDICE.
Attorney fees and costs of litigation, if any, will be asserted and ordered in a manner
consistent with Rule 54«!:dahO Rules of Civil Procedure.

l!!.-~ay

DATED this i!!-!-aay of April 2011.

Deborah A. Bail
District Judge
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RULE 54(b) CERTIFICATE
With response to the issues determined by the above judgment 0

rder it is hereby

CERTIFIED, in accordance with Rule 54(b), I.R.C.P., that the ourt has determined that there is
no just reason for delay of the entry of a final judgme
direct that the above judgment or order shall
and an appeal may be taken as provid
DATED this

da

and that the Court has and does hereby

a final judgment upon which execution may issue

y the Idaho Appellate Rules.

f April, 2011.

Deborah A. Bail
District Judge

JUDGMENT-3

000378

•

CERTIFICATE OF SERVICE
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copy of the above and foregoing instrument to be served upon the following in the manner
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David P. Claiborne
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Federal Express
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RINGERT
RlNGERT LAW CHARTERED

P.O. Box 2773
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(Attorney for Plaintiff)

Corey J. Rippee
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Federal Express
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& McKLvEEN, CHARTERED

1111 West Jefferson Street, Suite 530
P.O. Box 1368
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(Attorneys for DefendantslThird-Party
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Plaintiffs)
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James D. LaRue
ELAM&BuRKE, P.A.

P.O. Box 1539
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Federal Express
Facsimile Transmission

(Attorneys for Third-Party Defendant,
(Attorneysfor
State Farm Fire and Casualty Company)
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By TARA THERRIEN
DEPUTY

1111 West Jefferson Street, Suite 530
Post Office Box 1368
Boise, Idaho 83701
Telephone: (208) 344-8535
Facsimile: (208) 344-8542

Attorneys for DefendantslCounterclaimants
and Third-Party Plaintiffs

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF ADA

DAVE'S INC., an Idaho Corporation doing
business as Dave's Construction,
Plaintiff,

v.

Case No. CV OC 0915542

JUDGMENT RE: RULE 54(b)
CERTIFICATION

D. RICHARD LINFORD and LINDSEY
LINFORD, husband and wife,
Defendants.

D. RICHARD LINFORD and LINDSEY
LINFORD, husband and wife,
Third-Party Plaintiffs,
v.
STATE FARM FIRE AND CASUALTY
COMPANY, an Illinois corporation,
Third-Party Defendant.
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D. RICHARD LINFORD and LINDSEY
LINFORD, husband and wife,
Counterclaimants,
v.

DAVE'S INC., an Idaho Corporation doing
business as Dave's Construction,
Counterdefendant.

This matter having come before the Court upon Defendants/Counter-Claimants/ThirdParty Plaintiffs' Motion for Permissive Appeal, and the matter heard by the Court on June 8,
2011, and the Court being fully advised of the circumstances;
RULE 54(b) CERTIFICATION

With response to the issues determined by the judgment entered in favor of State Farm
Fire and Casualty Company on April 14, 2011, it is hereby CERTIFIED, in accordance with
Rule 54(b), I.R.C.P., that the Court has determined that there is no just reason for delay of the
entry of a final judgment and that the Court has and does hereby direct that the above judgment
or order shall be a final judgment upon which execution may issue and an appeal may be taken

provided by the Idaho Appellate Rl~

DATEDthis~daYOn2011.
DATEDthis~daYOn20II.

District Judge
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I HEREBY CERTIFY that a true and c?rr~ copy of the above and foregoing document
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David P. Claiborne
Ringert Law Chartered
P.O. Box 2773
Boise,ID 83701-2773

!)q U.S. Mail

James D. LaRue
ELAM & BURKE, P.A.
251 West Front Street, Suite, 300
Post Office Box 1539
Boise, Idaho 83701-1539

[kj U.S. Mail

Corey J. Rippee
Neil D. McFeeley
EBERLE BERLIN
Post Office Box 1368
Boise, Idaho 83701

[~U.S. Mail

[ ] Hand Delivery
[ ] Overnight Mail
[ ] Fax (208) 342-4657

( -] Hand Delivery
[ ] Overnight Mail
[ ] Fax (208) 384-5844
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Corey J. Rippee, ISB #6803
Neil D. McFeeley, ISB #3564
EBERLE, BERLIN, KADING, TURNBOW &
MCKLVEEN,CHARTERED
1111 West Jefferson Street, Suite 530
Post Office Box 1368
Boise, Idaho 83701
Telephone: (208) 344-8535
Facsimile: (208) 344-8542
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Attorneys for DefendantslCounterclaimants
and Third-Party Plaintiffs

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO IN AND FOR THE COUNTY OF ADA

DAVE'S INC., an Idaho Corporation doing
business as Dave's Construction,
Plaintiff,
v.

Case No. CV OC 0915542

DEFENDANTSI COUNTERDEFENDANTS/
CLAIMANTS/THIRD-PARTY
CLAIMANTS/THIRD-PARTY
PLAINTIFFS' NOTICE OF APPEAL

D. RICHARD LINFORD and LINDSEY
LINFORD, husband and wife,
Defendants.

D. RICHARD LINFORD and LINDSEY
LINFORD, husband and wife,
Third-Party Plaintiffs/Appellants,
v.
STATE FARM FIRE AND CASUALTY
COMPANY, an Illinois corporation,
Third-Party Defendant/Respondent.

DEFENDANTS/COUNTERCLAIMANTS/THIRD-PARTY PLAINTIFFS' NOTICE OF APPEAL-I
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D. RICHARD LINFORD and LINDSEY
LINFORD, husband and wife,
Counterclaimants,
Counterc1aimants,
v.
DAVE'S INC., an Idaho Corporation doing
business as Dave's Construction,
Counterdefendant.

To:

THE ABOVE NAMED RESPONDENT, STATE FARM FIRE AND CASUALTY
COMPANY, an Illinois corporation, by and through its attorneys of record, ELAM
& BURKE, P.A., AND THE CLERK OF THE ABOVE-ENTITLED COURT.
NOTICE IS HEREBY GIVEN THAT:
1.

The above named appellants D. RICHARD LINFORD and LINDSEY

LINFORD, husband and wife, appeal against the above-named respondent to the Idaho Supreme
Court from the Decision and Order Re: Motion for Partial Summary Judgment entered in the
above-entitled action on April 12, 2011, the Honorable Deborah A. Bail presiding, which
Decision and Order was certified by the District Court as a final appealable Judgment pursuant to
I.R.C.P. 54(b) on July 14,2011.
2.

That the party has a right to appeal to the Idaho Supreme Court, and the Order

described in Paragraph 1 above is an appealable Order under and pursuant to Rule II(a)(3),
I. A. R.
3.

The issues on appeal which the appellant intends to assert in the appeal:
(a)

Did the District Court err in awarding summary judgment to Respondent?

(b)

Did the District Court err in not awarding summary judgment to

Appellants?
4.

No order has been entered sealing all or any portion of the record.

DEFENDANTS/COUNTERCLAIMANTSITHIRD-PARTY PLAINTIFFS' NOTICE OF APPEAL - 2
00208039000
00208039.000
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5.

(a)

A reporter's transcript is requested.

(b)

The appellants request the preparation of the reporter's standard transcript

25( c) I.A.R., supplemented by the following:
as defined in Rule 25(c)
- Transcript ofthe hearing on March 2,2011.
6.

The appellants request the following documents to be included in the clerk's

record in addition to those automatically included under Rule 28, I.A.R.:
All briefing and affidavits submitted in support of or in opposition to:
a.
b.
7.

Appellants' Motion for Summary Judgment against State Farm; and
Respondent's Motions for Summary Judgment.

I certify:
(a)

That a copy of this notice of appeal has been served on each reporter of

whom a transcript has been requested as named below at the address set out below:
Susan Gamby
Ada County Courthouse
200 W. Front Street
Boise, Idaho 83702
(b)(1) That the clerk of the district court has been paid the estimated fee for
preparation of the reporter's transcript.
(c)

That the estimated fee for preparation of the clerk's record has been paid.

(d)

That the appellate filing fee has been paid.

(e)

That service has been made upon all parties required to be served pursuant

to Rule 20.

DEFENDANTS/COUNTERCLAIMANTSITHIRD-PARTY PLAINTIFFS' NOTICE OF APPEAL - 3
00208039.000
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,r>.:
,r>:

DATED this _)_ day of August, 2011.
EBERLE, BERLIN, KADING, TURNBOW
& McKLVEEN, CHARTERED

_~~~~------------------------\ooz::..:~'<-----------By_
By____
Corey J. Ri ee, of the firm
Attorneys for Defendants

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and co:p-ect copy of the above and foregoing document
was served upon the following attorney this ~ day of August, 2011, as indicated below and
addressed as follows:

o
o
o

David P. Claiborne
Ringert Law Chartered
P.O. Box 2773
Boise,ID 83701-2773

U.S. Mail
Hand Delivery
Overnight Mail
~acsimile (208) 342-4657

James D. LaRue
ELAM & BURKE, P.A.
251 West Front Street, Suite, 300
Post Office Box 1539
Boise, Idaho 83701-1539

o
o
o

U.S. Mail
Hand Delivery
Overnight Mail
diI' liacsimile
I<acsimile (208) 384-5844

co~-----co~

DEFENDANTS/COUNTERCLAIMANTSITHIRD-PARTY PLAINTIFFS' NOTICE OF APPEAL - 4
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James D. LaRue ISB #1780
Jeffrey A. Thomson ISB #3380
ELAM & BURKE, P.A.
251 East Front Street, Suite 300
Post Office Box 1539
Boise, Idaho 83701-1539
Telephone: (208) 343-5454
Facsimile: (208) 384-5844

CHRiSTOPHER D. RICH, Clerk
Gy ELYSHIA HOLMES
By
DEPUTY

Attorneys for Third-Party Defendant, State
Farm Fire and Casualty Company

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

DAVE'S INC., an Idaho Corporation doing
business as Dave's Construction,
Case No. CV-OC-0915542
Plaintiff,
vs.
D. RICHARD LINFORD and LINDSEY
LINFORD, husband and wife,

RESPONDENT STATE FARM FIRE
AND CASUALTY COMPANY'S
REQUEST FOR ADDITIONAL
CLERK'S RECORD

Defendants.
D. RICHARD LINFORD and LINDSEY
LINFORD, husband and wife,
Third-Party Plaintiffs,
vs.
STATE FARM FIRE AND CASUALTY
COMP
ANY, an Illinois corporation,
COMPANY,
Third-Party Defendant.

RESPONDENT STATE FARM FIRE AND CASUALTY
COMPANY'S REQUEST FOR ADDITIONAL CLERK'S RECORD - 1
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.
D. RICHARD LINFORD and LINDSEY
LINFORD, husband and wife,
Counterclaimants,
vs.
DAVE'S INC., an Idaho Corporation doing
business as Dave's Construction,
Counterdefendant.

TO:

THE ABOVE NAMED APPELLANT AND THE PARTIES' ATTORNEYS, AND THE
CLERK OF THE ABOVE ENTITLED COURT:
NOTICE IS HEREBY GIVEN, that Respondent State Farm Fire and Casualty Company

requests, pursuant to Rule 19, I.A.R., the inclusion of the following materials in the clerk's
record in addition to that required to be included by the I.A.R. and identified in the notice of
appeal:
1.

Clerk's Record:
A.

State Farm Fire and Casualty Company's Motion for Partial Summary Judgement
filed November 3,2010;

B.

Memorandum in Support of State Farm Fire and Casualty Company's Motion for
Partial Summary Judgement filed November 3, 2010;

C.

Affidavit of Stephen T. Yoest in Support of State Farm Fire and Casualty
Company's Motion for Partial Summary Judgement filed November 3, 2010;

D.

Motion for Partial Summary Judgment Re: First Party Claims filed January 31,
2011;

E.

Affidavit of Counsel filed January 31, 2011;

F.

Memorandum in Support filed January 31, 2011; and

RESPONDENT STATE FARM FIRE AND CASUALTY
COMPANY'S REQUEST FOR ADDITIONAL CLERK'S RECORD - 2
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.· '" .
G.

Reply Brief in Support of Motions for Summary Judgment on the Third Party and
First Party Claims filed February 23, 2011.

2.

I certify that a copy of this request for additional record has been served upon the

Clerk of the District Court and upon all parties required to be served pursuant to Rule 20, I.A.R.
DATED this

J{
j{ day of August, 2011.
ELAM & BURKE, P.A.

BY:_"""7""'f''''I?-~+----r~-_~_-----BY:_""""7"""f''''I?-~+----r~--~------J fr
. Thomson, Of the Firm
tt rneys for Third-Party Defendant,
St te Farm Fire and Casualty Company

CERTIFICATE OF SERVICE

£

day of August, 2011, I caused a true and correct
I HEREBY CERTIFY that on this
copy of the above and foregoing instrument to be served upon the following in the manner
indicated below:
David P. Claiborne
RINGERT LAW CHARTERED

P.O. Box 2773
Boise, Idaho 83701-2773

~.s.Mail

Hand Delivery
Federal Express
Facsimile Transmission

(Attorney for Plaintiff)

Corey 1. Rippee
EBERLE, BERLIN, KADING, TURNBOW
& McKLVEEN, CHARTERED

1111 West Jefferson Street, Suite 530
P.O. Box 1368
Boise, Idaho 83701

~.s.Mail

/u.S. Mail
Hand Delivery
Federal Express
Facsimile Transmission

(Attorneys for Appellants)
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for

15
03-02-11 Motion for Summary Judgment

16
17

for the above-referenced appeal with the District Court

18

Clerk for Ada County,

in the Fourth Judicial District.

19
20

s~.{~----

21

RPR,

CSR No.

728

22
23
24
25

000390

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
DAVE'S INC., an Idaho corporation doing business
as DAVE'S CONSTRUCTION,
Plaintiff-Counterdefendant,

Supreme Court Case No. 39059
CERTIFICATE OF EXHIBITS

vs.

D. RICHARD LINFORD, LINDSEY LINFORD,
husband and wife,
Defendants-Counterclaimants-Third Party
Plaintiffs-Appellants,
and
STATE FARM FIRE AND CASUALTY
COMPANY, an Illinois corporation,
Third Party Defendant-Respondent.
I, CHRISTOPHER D. RICH, Clerk of the District Court ofthe Fourth Judicial District of
the State of Idaho in and for the County of Ada, do hereby certify:
There were no exhibits offered for identification or admitted into evidence during the
course of this action.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said
Court this 19th day of September, 2011.

CHRISTOPHER D. RICH
Clerk of the District Court

CERTIFICATE OF EXHIBITS

000391

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICTOF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
DAVE'S INC., an Idaho corporation doing business
as DAVE'S CONSTRUCTION,
Plaintiff-Counterdefendant,

Supreme Court Case No. 39059
CERTIFICATE OF SERVICE

vs.
D. RICHARD LINFORD, LINDSEY LINFORD,
husband and wife,
Defendants-Counterclaimants-Third Party
Plaintiffs-Appellants,
and
STATE FARM FIRE AND CASUALTY
COMPANY, an Illinois corporation,
Third Party Defendant-Respondent.
I, CHRISTOPHER D. RICH, the undersigned authority, do hereby certify that I have
personally served or mailed, by either United States Mail or Interdepartmental Mail, one copy of
the following:
CLERK'S RECORD AND REPORTER'S TRANSCRIPT
to each of the Attorneys of Record in this cause as follows:

COREY J. RIPPEE

JAMES D. LARUE

ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT

BOISE, IDAHO

BOISE, IDAHO

CHRISTOPHER D. RICH
Clerk of the District Court

SEP 1 9 2011

Date of Service: ----------

CERTIFICATE OF SERVICE

000392

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

DAVE'S INC., an Idaho corporation doing business
as DAVE'S CONSTRUCTION,
Plaintiff-Counterdefendant,

vs.
Ys.

Supreme Court Case No. 39059
CERTIFICATE TO RECORD

D. RICHARD LINFORD, LINDSEY LINFORD,
husband and wife,
Defendants-Counterclaimants-Third Party
Plaintiffs-Appellants,
and
STATE FARM FIRE AND CASUALTY
COMPANY, an Illinois corporation,
Third Party Defendant-Respondent.

I, CHRISTOPHER D. RICH, Clerk of the District Court ofthe Fourth Judicial District of
the State of Idaho, in and for the County of Ada, do hereby certify that the above and foregoing
record in the above-entitled cause was compiled and bound under my direction as, and is a true
and correct record ofthe pleadings and documents that are automatically required under Rule 28
of the Idaho Appellate Rules, as well as those requested by Counsels.
I FURTHER CERTIFY, that the Notice of Appeal was filed in the District Court on the
5th day of August, 2011.

CHRISTOPHER D. RICH
Clerk of the District Court

By2>~'
BY2>~'
Deputy Clerk

CERTIFICATE TO RECORD

000393

